
 
LENDER PARTICIPATION AGREEMENT - PAGE 1 

Collateral Support Program 
Lender Participation Agreement 

Between 
Idaho Housing and Finance Association and 

Lender 
 
 

This LENDER PARTICIPATION AGREEMENT (this “Agreement”) made effective the _____ day of 
____________, 20__, by and between the Idaho Housing and Finance Association ("IHFA"), an 
independent public body corporate and a politic of the State of Idaho, whose mailing address is P.O. Box 
7899, Boise Idaho 83707, and _____________________________________________ 
__________________________________________________ ("Lender"), whose address is 
_______________________________________________________________________. 
 
RECITALS 
 
 A. IHFA was created by the Chapter 62, Title 67, Idaho Code as amended (the "Act"), in 
part for the purpose of providing financing for economic development projects and businesses in the 
State of Idaho. 

 B.  In the State Small Business Credit Initiative Act of 2010 (Title III of the Small Business 
Jobs Act of 2010, Public Law 111-240, 124 Stat. 2568, 2582 (the "SSBCI"), the U.S. Congress 
appropriated funds to the U.S. Department of the Treasury ("Treasury") to be allocated and disbursed to 
states that have created programs to increase the amount of capital made available by private lenders to 
small businesses.  

 C.   On August 29, 2011, the Treasury approved the State of Idaho (the “State”), to receive and 
disburse SSBCI funds within the SSBCI Program under the Small Business Collateral Support Program 
(“CSP”), to be administered by IHFA for the State.  

 D.  Under the direction and control of the State of Idaho, IHFA is an independent public body 
corporate of the State of Idaho and provides administrative services for the CSP.  

 E. The State has received SSBCI funding from Treasury and has transmitted the same to IHFA 
to undertake the CSP.  
 
 F. IHFA and the Lender desire to set forth the terms and conditions of the CSP that will 
apply if the Lender decides to participate in the CSP. 
 
 NOW, THEREFORE, the parties hereto agree as follows: 
 
 1. Definitions
 

.  The following terms shall have the meanings indicated: 

  (a) "Accepted Loan" means a Loan accepted as eligible under the CSP pursuant to 
Section 5. 
 
  (b) "Affiliate of the Borrower" means any person or entity directly or indirectly 
controlled by the Borrower or directly or indirectly controlling the Borrower or under common control 
with the Borrower.  For purposes of this definition, a person controls another person if such person 
directly or indirectly, or acting through or in concert with one or more persons:  (i) owns, controls, or has 
the power to vote twenty percent (20%) or more of any class of voting securities or interests of the other 
person; (ii) controls in any manner the election or appointment of a majority of the directors or 
management of the other person; or (iii) has the power to exercise a controlling influence over the 
management or policies of the other person. 
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  (c) "Affiliate of the Lender" means any person or entity directly or indirectly 
controlled by the Lender or directly or indirectly controlling the Lender or under common control with 
the Lender.  For purposes of this definition, a person controls another person if such person directly or 
indirectly, or acting through or in concert with one or more persons: (i) owns, controls, or has the power 
to vote twenty percent (20%) or more of any class of voting securities or interests of the other person; (ii) 
controls in any manner the election or appointment of a majority of the directors or management of the 
person; or (iii) has the power to exercise a controlling influence over the management or policies of the 
other person. 
 
  (d) "Borrower" means an Eligible Borrower which is the recipient of a Loan which 
is, has been, or will be registered by the Lender under the CSP for collateral support through a Collateral 
Deposit Account. 
 
  (e) "Business Day" means any day other than a Saturday, Sunday, or any other day 
on which commercial banks in Idaho are required or authorized to be closed. 
 
  (f) "Collateral Deposit Account" means the interest bearing account opened with 
Lender in the name of the CSP Manager pursuant to Section 5(e) hereof. 
 
  (g) "Collateral Deposit Agreement" means the Collateral Deposit Agreement 
(“Deposit Agreement”) to be executed by IHFA and the Lender and in the form set forth in the 
Participation Guide. 
 
  (o) "CSP" means the Collateral Support Program as defined in Recital C above.  
 
  (i) "Eligible Borrower" means an Idaho Business Enterprise which meets all 
requirements of federal law and the CSP including without limitation the Participation Guide.  
 
  (j) "Eligible Loan" means a Loan that meets the criteria for an Eligible Loan under 
the CSP including without limitation the Participation Guide in effect at the time the Loan is registered 
and for which each of the representations and warranties set forth in paragraph 4 is true and correct.   
 
  (k) "Idaho Business Enterprise" means an individual or entity carrying on a trade or 
business primarily within the State of Idaho and registered to a business in Idaho and does not include: 
charitable, religious, or other non-profit or eleemosynary institutions, government-owned corporations, 
consumer and marketing cooperatives, and churces and organizatons promoting religious objectives. 
   
  (l) "Lender" means a depository institution, insured credit union, or community 
development financial institution, as those terms are each defined in section 1 03 of the Riegle 
Community Development and Regulatory Improvement Act of 1994 (12 U.S.C. 4702) which is 
experienced in the making of loans to businesses of the type provided for under the CSP, has an office 
and business operations in the State of Idaho and is regulated by the Office of the Comptroller of the 
Currency, the Office of Thrift Supervision, the Federal Reserve Board, the Idaho Department of Finance 
or similar regulatory agency.  
 
  (m) "Lender Insider" means an executive officer, director, or principal shareholder of 
the Lender, or a member of the immediate family of an executive officer, director or principal 
shareholder of the Lender, or a related interest of such executive officer, director, principal shareholder 
or member of the immediate family.  For the purposes of this provision, the terms "executive officer", 
"director", "principal shareholder", "immediate family" and "related interest" shall have the respective 



 
LENDER PARTICIPATION AGREEMENT - PAGE 3 

meaning ascribed thereto in Federal Reserve Act Sections 22(g) and (h), Federal Reserve Board 
Regulation O and the Office of Thrift Supervision Regulations at 12 C.F.R. §563.43. 
 
  (n) "Loan" means any advance of money to a Borrower by the Lender under the CSP 
that is evidenced by a promissory note or other instrument that obligates the Borrower to repay the 
advance. 
 
  (o) "Minority or Women Owned Business Enterprise" means a Idaho Business 
Enterprise more than fifty percent (50%) of which is owned by women and/or persons who are members 
of a minority group.  For purposes of this definition, minority group members are African/Black 
Americans, Hispanic-Americans, Asian-Americans, American Indians/Native Americans, American 
Eskimos and American Aleuts.  The Lender may rely on written representations by Borrowers regarding 
their status as a Minority or Women Owned Business Enterprise and need not conduct an independent 
investigation. 
 
  (p) "Net Proceeds of the Loan" means the Gross Loan Amount less costs incurred in 
issuing the Loan which are paid by the Borrower out of the Gross Loan Amount. 
 
  (q) "Participation Guide" means the guidelines for the CSP as established by IHFA 
and provided to Lender by IHFA, as amended from time to time. 
 
     
 2. Representations and Warranties of IHFA

 

.  At the execution and delivery of this 
Agreement, IHFA represents and warrants: 

  (a) Valid Existence

 

.  IHFA is an independent public body corporate and politic of 
the State of Idaho established and acting pursuant to the Act. 

  (b) Due Authorization, Enforceability, No Violation

 

.  IHFA has the necessary power 
under the Act and has duly taken all action on its part required to authorize, execute and deliver this 
Agreement.  This Agreement when executed shall be valid, binding and enforceable against IHFA in 
accordance with its terms.  The execution and performance of this Agreement by IHFA will not violate or 
conflict with any instrument by which IHFA is bound. 

 3. Representations and Warranties of the Lender

 

.  At the execution and delivery of this 
Agreement and as of the time of the acceptance of any Loan as eligible by IHFA, the Lender represents 
and warrants: 

  (a) Due Organization and Qualification

 

.  The Lender is an Eligible Lender duly 
organized and authorized to make loans in the State of Idaho and with an office and business operations 
in Idaho. 

  (b) Due Authorization, Enforceability, No Violation

 

.  The Lender has all necessary 
power and has duly taken all action on its part to authorize, execute and deliver this Agreement.  This 
Agreement when executed shall be valid, binding and enforceable against the Lender in accordance with 
its terms.  The execution and performance of this Agreement by the Lender will not violate or conflict 
with any instrument, agreement, order or decree by which the Lender is bound. 

  (c) Current Tax Status.  The Lender has filed all tax returns (federal, state and local) 
required to be filed and paid taxes shown thereon to be due, including interest and penalties, or, to the 
extent the Lender has not paid such taxes, the Lender is contesting in good faith an assertion of liability 
based on such returns. 
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  (d) Discrimination and Affirmative Action

 

.  During the performance of this 
Agreement, the Lender agrees as follows: 

(i) The Lender will not discriminate against any employee or applicant for 
employment because of race, creed, color, national origin, sex, marital status, religion, ancestry, mental 
or physical handicap, or age.  The Lender will take affirmative action to insure that applicants are 
employed, and that employees are treated during employment, without regard to the above mentioned 
characteristics.  Such action shall include, but not be limited to the following:  employment, upgrading, 
demotion, or transfer, recruitment or recruitment advertising; lay-offs or terminations; rates of pay or 
other forms of compensation; and selection for training, including apprenticeship.  The Lender agrees to 
post in conspicuous places, available to employees and applicants for employment, notices to be provided 
by the Lender setting forth provision of this non-discrimination clause. 

 
(ii) The Lender will, in all solicitations or advertisements for employees 

placed by or on behalf of the Lender, state that all qualified applicants will receive consideration for 
employment without regard to race, creed, color, national origin, sex, marital status, religion, ancestry, 
mental or physical handicap, or age. 
 
  (e) Minority and Women Access to the Program

 

.  The Lender agrees to use its best 
efforts to provide Minority or Women Owned Business Enterprises with the maximum practicable 
opportunity to participate in the Program. 

  (f) Examination of Books and Records

(i) the Lender shall permit the IHFA, the State of Idaho, the EDFO, and any 
member,  or agent of the foregoing to make copies or extracts from information and to discuss the affairs, 
finances and accounts of the Lender and Borrower related to the Loan, the Loan documents and this 
Agreement; and  

.  (i) The Lender shall permit IHFA, the State 
of Idaho and the Economic Development Finance Officer of IHFA (the "EDFO"), and any representative, 
member, employee or agent of the foregoing to visit the Lender and any other location where the books 
and records of the Lender are normally kept to inspect the books and records, including financial records 
and all other information and data, relevant to the Loan, the Loan documents and the terms of this 
Agreement;  

(ii) the Lender shall cooperate with IHFA, the State of Idaho and the EDFO, if 
contacted.  

(g) Criminal and Civil Matters

(h) 

.  To the best of Lender's knowledge, neither Lender 
nor any of its Affiliates, subsidiaries, officers, directors and any person who, directly or indirectly, holds 
a pecuniary interest in the Lender of 20% or more: (i) have any criminal convictions incident to the 
application for or performance of a state or federal contract or subcontract, and (ii) have any criminal 
convictions or have been held liable in any civil proceeding that negatively reflects on the person's 
business integrity, including without limitation, based on a finding of embezzlement, theft, forgery, 
bribery, falsification or destruction of records, receiving stolen property or violation of state or federal 
antitrust statutes.  

Indemnification and Hold Harmless. IHFA, the State of Idaho, including any 
commissioners, directors, participants, officers, agents and employees (collectively, the "Indemnified 
Person(s)") shall not be liable to the Lender for any reason arising out of or related in any way to the 
Loan, the Loan documents or this Agreement. The Lender shall indemnify and hold IHFA, the State of 
Idaho, and other Indemnified Persons harmless against all claims asserted by or on behalf of any 
individual person, firm or entity (other than an Indemnified Person), arising or resulting from, or in any 
way connected with, the Loan, Loan documents, this Agreement or any act or failure to act by the 
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Lender, including all liabilities, costs and expenses, including reasonable counsel fees, incurred in any 
action or proceeding brought by reason of any such claim. The Lender shall also indemnify IHFA,  and 
other Indemnified Person from and against all costs and expenses, including reasonable counsel fees, 
lawfully incurred in enforcing any obligation of the Lender arising from or under the Loan, Loan 
documents or this Agreement. The Lender shall have no obligation to indemnify an Indemnified Person 
under this Section if a court with competent jurisdiction finds that the liability in question was solely 
caused by the willful misconduct or gross negligence of IHFA, or other Indemnified Person, unless the 
court finds that despite the adjudication of liability, IHFA, or other Indemnified Person is fairly and 
reasonably entitled to indemnity for the expenses the court considers proper. IHFA and the Lender agree 
to act cooperatively in the defense of any action brought against IHFA, or another Indemnified Person to 
the greatest extent possible. Performance of the Lender's activities contemplated under this Agreement is 
within the sole control of the Lender and its employees, agents and contractors, and an Indemnified 
Person shall have no liability in tort or otherwise for any loss or damage caused by or related to the 
actions or failures to act, products and processes of the Lender, its employees, agents or contractors. This 
Section shall survive the payment in full of the Loan, any return or draw upon the cash collateral for the 
Loan, or any termination of the applicable deposit agreement or other Loan documents.  

(i) Jurisdiction.

(j) 

 The Lender agrees that it shall make a good faith effort to resolve 
any controversies that arise regarding this Agreement and any Loan under the CSP. If a controversy 
cannot be resolved, the Lender agrees that any legal actions concerning this Agreement or the Program 
shall be brought in the Fourth District Court in Ada County, Idaho.  

Qualified Financial Institution.

(k) 

 The Lender meets the requirements for the 
definition of “Lender” under this Agreement.  

Patriot Act.

(l) 

 The Lender shall perform all of its obligations and duties as required 
under the Patriot Act of 2001, as amended, including without limitation, the provisions relating to the 
Customer Identification Program (CIP) and anti-terrorism, and IHFA may so rely on the Lender's 
performance of any such requirements, including that the Lender is in compliance with the requirements 
of 31 CFR 103.121 (relative to anti-money laundering programs); and Lender acknowledges the aforesaid 
obligations and duties, and further certifies it is in compliance thereunder, including relative to 
implementation of reasonable procedures to verify the identity of any person seeking to open an account, 
to the extent reasonable and practicable, maintain records of the information used to verify a person's 
identity and determine whether the person appears on any lists of known or suspected terrorist 
organizations provided to the Lender by any government agency.  

Treasury Inspector General. The Lender shall make available to the Treasury 
Inspector General all books and records related to the Loan and the use of funds and accounts under the 
CSP, subject to the Right to Financial Privacy Act, 12 U.S.C § 3401, et. seq

(m) 

.), including detailed Loan 
records.  

Borrower Size.

(n)  

 The Loan has not been extended to support any Borrower that 
has more than 500 employees.  

Purpose of the Loan.

(i) has not been made in order to place under the CSP prior debt that is not 
covered under the CSP and that is or was owed by the Borrower to the Lender or to an Affiliate of the 
Lender;  

 The Loan:  

(ii) is not a refinancing of a loan previously made to the Borrower by the Lender 
or an Affiliate of the Lender  (if prior loan has been in full by Borrower, a new extension of credit is 
permitted under the CSP);  

(iii) is a new extension of credit to the Borrower, and shall not be used to 
support existing extensions of credit - including but not limited to prior loans, lines of credit or other 
borrowing - that were previously made available as part of a state small business credit enhancement 
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program;  

(iv) is not to pay any person to influence or attempt to influence any agency, 
elected official, officer or employee of a state or local Government in connection with the making, 
award, extension, continuation, renewal, amendment, or modification of any State or Local Government 
contract, grant, loan or cooperative agreement as such terms are defined in 31 U.S.C. §1352;  

(v) is not to pay any costs incurred in connection with (i) any defense against any 
claim or appeal of the United States Government, any agency or instrumentality thereof (including the 
US Department of Treasury), against the State of Idaho, or (ii) any prosecution of any claim or appeal 
against the United States Government, any agency or instrumentality thereof (including the US 
Department of Treasury), which the State of Idaho instituted or in which the State of Idaho has joined as 
a claimant;  

(vi) does not exceed the principal amount of $5 million; and  

(vii) will not be used to pay the salary of any individual engaged in activities 
related to the SSBCI who has been officially disciplined for violations of subpart G of the Standards of 
Ethical Conduct for Employees of the Executive Branch for viewing, downloading, or exchanging 
pornography, including child pornography, on a Federal government computer or while performing 
official Federal Government duties.  

(o) No Conviction of Sex Offense

(p)  

. No principal of the Lender has been convicted of 
a sex offense against a minor (as such terms are defined in section 111 of the Sex Offender Registration 
and Notification Act (42 U.S.C. 16911 )). For the purposes of this certification, "principal" is defined as 
"if a sole proprietorship, the proprietor; if a partnership, each partner; if a corporation, limited liability 
company, association or a development company, each director, each of the five most highly 
compensated executives, officers, or employees of the entity, and each direct or indirect holder of 20% or 
more of the ownership stock or stock equivalent of the entity".  

SBA loan.

(q) 

 No portion of the Loan shall represent any unguaranteed portion of an 
SBA-guaranteed loan without IHFA obtaining the express prior written consent of the Treasury.  

Underwriting.  

(r) 

The Lender agrees to underwrite each Loan using its normal 
underwriting criteria and will perform a credit analysis of the Borrower for each Loan, assuming full 
responsibility for credit and ongoing security of the Loan and will follow prudent industry loan 
underwriting processes and will determine that the collateral support to be provided under the CSP will 
be instrumental in order for the Lender to make the Loan.  Lender will also determine that the amount 
required for deposit to the Collateral Deposit Account does not exceed the amount necessary to provide 
sufficient collateral for the Loan. 

Risk Retention.  

(s)_ 

The Lender will retain an at risk position of at least 20% of the 
original principal amount of the Loan 

Real Estate Ownership.  

(t)  

All real estate financed by a Loan shall be owner 
occupied. 

SSBCI Reporting.

 

 The Lender shall cooperate with IHFA, the State of Idaho and 
any of their representatives, and provide information necessary for IHFA, to provide reports and any 
other information required from time to time under the SSBCI, including any rules, guidelines and 
regulations which may be promulgated, or amended from time to time, including without limitation, the 
Participation Guide no later than February 15 following each calendar year in which any part of the Loan 
was made and through February 15, 2017 (and at such other times as requested by IHFA for it to comply 
with Treasury and SSBCI requirements), the Lender shall provide IHFA with the following information 
for each such Loan, in such form as IHFA, the State of Idaho or the Treasury may from time to time 
prescribe: 
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(i) the census tract and zip code of the Borrower's principal location in the State 
of Idaho;  

(ii) the Lender's Employer Identification Number (EIN);  

(iii) the total principal amount of each such Loan loaned/authorized as a line of 
credit, and of that amount, the portion that is from non-private sources;  

(iv) the date of the initial disbursement of the Loan;  

(v) the Borrower's annual revenues in its last fiscal year;  

(vi) the Borrower's Full Time Equivalent employees;  

(vii) the 6-digit North American Industry Classification System (NAICS) code 
for the Borrower's industry;  

(viii) the year the Borrower was incorporated or, as applicable, organized;  

(ix) the estimated number of jobs created or retained as a result of each Loan;  

(x) the amount of additional private financing occurring for or on behalf of the 
Borrower after the closing of the Loan documents; and  

(k) as may be requested by IHFA from time to time, any other information from time to time required by 
IHFA or under the SSBCI, including any rules, guidelines and regulations, which may be promulgated, or 
amended thereunder.  

 (u) Notice to IHFA. The Lender shall:  

   (i)  promptly notify IHFA in writing (and describe in reasonable detail) of 
any breach of any representation or warranty of the Lender in the Deposit Agreement, or any breach of 
any representation or warranty of the Borrower in any of the Loan documents; and  

    (ii)  promptly notify IHFA in writing of any of the following actions by or on 
behalf of the Lender (including providing copies to IHFA of any notices or other documents from Lender 
arising therefrom): (i) any acceleration of any payment under any of the Loan documents; (ii) the 
commencement of any collection proceeding with respect to the Loan against any Borrower or any co-
maker, guarantor, endorser, debtor or other obligor of the Loan; (iii) the seizure, sale, transfer, 
assignment, foreclosure, or attempt to exercise against any collateral securing the Loan, (iv) any 
forbearance or similar arrangements with respect to the Loan, or (v) any written notice provided by 
Lender to the Borrower, any guarantor or other endorser with respect to the Loan.  

 (v) Other Loans by Lender.  

  

IHFA acknowledges that the Lender may have other 
existing loans with a Borrower and may, in the future, make additional loans to such Borrower. The 
Lender has no obligation to attempt to collect Loan payments in preference over the collection or 
enforcement of any other loan with a Borrower. The Lender shall, however, first take control (via 
foreclosure, deed-in-lieu of foreclosure, possession or other similar action) of any and all collateral 
securing the Loan (all such collateral, other than the Cash Collateral under the Collateral Deposit 
Agreement and other than any guarantees securing the Loan, is referred to as the "Additional Collateral") 
and the Lender shall sell or liquidate the Additional Collateral and apply the gross proceeds thereof to 
the Loan prior to drawing any Cash Collateral from the Collateral Deposit Account under the Collateral 
Deposit Agreement to repay the Loan. If, and only to the extent that, the proceeds from the sale or 
liquidation of all of the Additional Collateral are not sufficient to repay in full the amount due under the 
Loan, then the Lender may draw Cash Collateral from the Collateral Deposit Account to repay the Loan 
up to the amount of any such shortfall in accordance with the procedures set forth in the Deposit 
Agreement.  
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 4. Representations and Warranties of the Lender Made at Each Loan Registration

 

.  With 
respect to any Loan that the Lender requests be accepted by IHFA hereunder, the Lender represents and 
warrants as of the time of each such request: 

  (a) Representations Obtained from Borrower

 

.  The Lender has obtained from the 
Borrower the following representations and warranties and, to its actual knowledge, the Lender has no 
reason to believe based on information available to it that any such representation or warranty is not true: 

   (i) If applicable, the Borrower is duly organized (for profit or not-for-
profit), validly existing and in good standing under the laws of the state under which the Borrower is 
organized and if the Borrower is not organized under the laws of the State of Idaho, the Borrower is 
qualified to do business in the State of Idaho. 
 
   (ii) The Borrower is not in material violation of any federal or state law, 
judgment, decree, order, statute or governmental rule or regulation. 
 
   (iii) The Borrower is an Eligible Borrower. 
 
   (iv) The Loan is an Eligible Loan and all of the Net Proceeds of the Loan 
will be applied to support a Idaho Business Enterprise. 
 
   (v) The Borrower has not been promised or told by the Lender, its 
employees or agents that it has any legal, beneficial or equitable interest in any payment or other funds 
credited to the Collateral Deposit Account. 
 
   (vi) The Loan must be used for a "business purpose."  A busines purpose 
includes, but is not limited to, start up costs, working capital, business procurement, franchise fees, 
equipment, inventory, as well as teh purchase, construction renovation or tenant improvements of an 
elibible place of business that is not for passive real estate investmetn purposes.  The definition of 
business purpose excludes acquiring or holding passive investments such as commercial real estate 
ownership, or the purchase of securities; and lobbying activities (as defined in Section 3 (7) of the 
Lobbying Disclosure Act of 1995, P.L. 104-65, as amended). 

(vii) The loan will not be used to: 

a. repay a delinquent federal or state income taxes unless the 
borrower has a payment plan in place with the relevant taxing 
authority; or 

b. repay taxes held in trust or escrow, e.g. payroll or sales taxes; 
or 

c. reimburse funds owed to any owner, including any equity injection 
or injection of capital for the business’ continuance; or 

d. purchase any portion of the ownership interest of any owner of 
the business. 
 

   (viii) All of the representations set forth in the Borrower's Certificate of CSP 
Compliance set forth in the Participation Guide. 
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 (ix) The Borrower is not: 
 

a. an executive officer, director, or principal shareholder of the 
financial institution lender or investor; or 

b. a member of the immediate family of an executive officer, director, 
or principal shareholder of the financial institution lender or investor; or 

c.  a related interest of an such executive officer, director, principal 
shareholder, or member of the immediate family. 

For the purposes of the above three Borrower restrictions, the terms “executive officer”, “director”, 
“principal shareholder”, “immediate family”, and “related interest” refer to the same relationship to a 
financial institution lender or investor as the relationship described in part 215 of title 12 of the Code of 
Federal Regulations, or any successor to such part. 

(x) The Borrower is not: 

(1) a business engaged in speculative activities that develop profits from 
fluctuations in price rather than through normal course of trade, such as 
wildcatting for oil and dealing in commodities futures, unless those 
activities are incidental to the regular activities of the business and part 
of a legitimate risk management strategy to guard against price 
fluctuations related to the regular activities of the business; or 

(2) a business that earns more than half of its annual net revenue from lending 
activities; unless the business is a non-bank or non-bank holding company 
Community Development Financial Institution; or 

(3) a business engaged in pyramid sales, where a participant's primary 
incentive is based on the sales made by an ever-increasing number of 
participants; or 

(4) a business engaged in activities that are prohibited by federal law or 
applicable law in the jurisdiction where the business is located or conducted. 
(Included in these activities is the production, servicing, or distribution 
of otherwise legal products that are to be used in connection with an 
illegal activity, such as selling drug paraphernalia or operating a 
motel that knowingly permits illegal prostitution); or 

(5) a business engaged in gambling enterprises, unless the business earns less 
than 33% of its annual net revenue from lottery sales. 

   (xi) No principal of the Borrower entity or investee has been convicted of a 
sex offense against a minor (as such terms are defined in section 111 of the Sex Offender Registration 
and Notification Act (42 U.S.C. 16911)). For the purposes of this certification, “principal” is defined as 
“if a sole proprietorship, the proprietor; if a partnership, each partner; if a corporation, limited liability 
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company, association or a development company, each director, each of the five most highly compensated 
executives, officers, or employees of the entity, and each direct or indirect holder of 20% or more of the 
ownership stock or stock equivalent of the entity.” 
 
  (b) Lender Representations and Warranties
 

. 

   (i) The Lender shall have reaffirmed all represtentations, warranties and 
covenants set forth in Section 3 and elsewhere in this Agreement. 
 
   (ii) The Lender has complied in all material respects with all federal and 
state laws, statutes, and governmental rules and regulations pertaining to the making of the Loan. 
 
   (iii) The Lender shall service each Accepted Loan and shall proceed to 
recover against the Borrower and all collateral securing a Accepted Loan in the event of a default by the 
Borrower in accordance with its standard policies and procedures, and in accordance with the standard of 
loan servicing employed by the Lender for its commercial loan portfolio generally. 
 
   (iv) Immediately upon making the Loan, to the Lender's actual knowledge, 
neither the Borrower nor any Affiliate of the Borrower will be in material violation of any term of any 
mortgage, loan agreement or indenture with the Lender. 
 
   (v) The Lender has determined that the Loan is an Eligible Loan and the 
Lender has completed all documents required to be filed with IHFA to register the Loan in accordance 
with the terms of this Agreement. 
 
   (vi) The Loan is not being made to benefit a Lender Insider or an Affiliate of 
the Lender. 
 
   (vii) The Loan is made in accordance with the Participation Guide currently 
in effect. 
 
   (viii) The Collateral Deposit Account has been established in accordance with 
this Agreement and the Participation Guide and a Collateral Deposit Account Agreement in the form set 
forth in theParticipation Guide has been entered into. 
 
    (ix)  Upon closing of the Loan, the Lender shall have good and marketable 
title to the Loan subject to no encumbrance or disability, and except as created by the Collateral Deposit 
Agreement and the Loan documents, to the actual or constructive knowledge of the Lender, no party to 
the Loan shall have any defense or claim against the Lender arising out of the Loan;  

    (x)  The Loan shall be in accordance with applicable Federal and State laws, 
including but not limited to, laws governing types of loans, interest rates and priority of security; and  

    (xi)  To the extent required under law, the security documents for the Loan 
shall be properly recorded in order to validly perfect and maintain a security interest in the collateral 
securing the Loan, and the Lender shall take whatever additional actions may be necessary to validly 
perfect and maintain a security interest in all collateral securing the Loan.  

    (xii) The Lender has followed prudent industry loan underwriting processes 
in underwriting the loan and that the deposit to the Collateral Deposit Account was instrumental in order 
for the Lender to make the Loan.  The Lender has also determined that the amount required for deposit to 
the Collateral Deposit Account does not exceed the amount necessary to provide sufficient collateral for 
the Loan. 
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 5. Acceptance of Loans in the CSP; Termination of Acceptance
 

. 

  (a) Loan Terms

 

.  Although the execution of this Agreement does not require Lender 
to request that IHFA accept any Loans as eligible under the CSP, a Loan must be accepted under the CSP 
before a Collateral Deposit Account will be established for such Loan and funds deposited therein.  A 
Loan to be  accepted as eligible under the CSP may be made with such interest rate, fees, and other terms 
and conditions as the Lender and Borrower may lawfully agree, subject to the provisions of this 
Agreement to qualify the Loan as an Eligible Loan.  Only Eligible Loans may be accepted by IHFA as 
eligible under the CSP. 

  (b) Acceptance Procedure

 

.  In order to request acceptance of a Loan by IHFA under 
the CSP, the Lender shall satisfy the following requirements no later than the close of business on the 
fifth (5th) Business Day prior to the date on which any and all of Lender’s required Loan documents are 
to be executed and delivered by the Borrower to the Lender.  The Lender shall deliver to IHFA a 
completed application in the form sset forth in the Participation Guide (or other form as specified by 
IHFA from time to time), executed by an authorized officer of the Lender, together with a Certificate and 
Agreement of Borrower in the form set forth in the Participation Guide (or other form as specified by 
IHFA from time to time).  For the purposes of this Agreement, the filing of an application for Loan 
acceptance shall be deemed to occur on the date on which IHFA receives the fully and properly 
completed Loan Application Form, which may be faxed to the IHFA Economic Development Finance 
Officer at (208) _______________. 

  (c) Acceptance of Loan as Eligible by IHFA

  (d) 

.  Upon the IHFA's determination that 
the Lender has satisfied the requirements set forth in this Agreement, which determination whall not be 
more than 3 Business Days after receipt of the Loan application under 5(b),tIHFA shall send to Lender 
an email followed by a letter in substantially the form set forth in the Participation Guide.  Said 
acceptance of said Loan shall be valid for 60 days fromthe date of the said letter to Lender.   

Loan Fees

 

.  IHFA does not plan to charge any fees under the CSP at the current 
time but reserves the rights to charge a fee on a Loan upon prior written notice to Lender at least 30 days 
prior to acceptance of such Loan by IHFA.  

  (e) Establishment of Collateral Deposit Account and Deposit of Funds by IHFA

 

.  
IHFA will establish an initial Collateral Deposit Account with the Lender as soon as posssible after the 
execution of this Agreement.  Once the first Loan is closed and all Loan documents have been executed, 
including without limitation the Collateral Deposit Agreement, then funds shall be deposited in such 
Collateral Deposit Account in accordance with the Collateral Deposit Agreement.  Thereafter, as other 
Loans are accepted by IHFA under the CSP, an additional Collateral Deposit Account shall be 
established for each Loan and upon execution of a Collateral Deposit Account Agreement for such Loan, 
funds shall be deposited in such account under such agreement. 

 6. 
 

Suspension; Termination of CSP. 

  (a) IHFA may temporarily suspend its obligation to accept Eligible Loans in the 
CSP under this Agreement for any reason, including lack of funding, by giving Lender seven (7) days 
prior written notice.  Such suspension shall be effective on the date specified in such notice and shall 
remain effective until IHFA reinstates its obligation to accept Eligible Loans by written notice to Lender. 
 
  (b) IHFA may, for any reason, terminate its obligation to accept Eligible Loans in 
the CSP under this Agreement by providing seven (7) Business Days prior written notice to Lender.  
Such termination shall be effective on the date specified in the notice of termination.  Any termination 
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under this subparagraph shall be prospective only and shall not apply to any Loans previously registered 
under the CSP.   
 
 7. Amendments to the Agreement

 

.  IHFA may, in its sole discretion and by giving at least 
fourteen (14) calendar days prior written notice to the Lender, amend any provision of this Agreement.  
However, in the absence of the written consent of the Lender, no such amendment shall be applicable to 
Loans made prior to the effective date of the amendment and no such amendment shall diminish Lender's 
rights as of the effective date of the amendment with respect to funds in the Collateral Deposit Account. 

 8. Audit

 

.  Upon notice to the Lender, IHFA may audit or retain an independent Certified 
Public Accountant to audit the records and files of the Lender relating to its Accepted Loans and the 
Collateral Deposit Account during normal business hours of the Lender.  Such audit shall be conducted 
at the expense of IHFA, except as otherwise provided in Section 7(c) above. 

 9. Lender's Waiver of Set-Off Rights

 

.  Notwithstanding any express or implied right of set-
off provided to the Lender by any depository agreement or any other agreement, the Lender hereby 
waives any and all rights of set-off against any funds held in the Collateral Deposit Account arising in 
connection with any claim against IHFA whether arising under this Agreement or otherwise. 

 10. Lender's Waiver and Indemnification

 

.  The Lender hereby waives any and all claims, 
including claims of contribution or indemnity, against IHFA arising from (a) the making, servicing and 
collection of any Loan made by the Lender and (b) IHFA's ownership or control of the funds deposited in 
the Collateral Deposit Account.  The Lender shall defend, indemnify and hold harmless IHFA, its 
officers, directors and employees, from and against any and all losses suffered by IHFA, its officers, 
directors and employees, and any and all claims, liabilities or penalties asserted against IHFA, its officers 
and employees, by or on behalf of any person, on account of, based on, resulting from, arising out of (or 
which may be claimed to arise out of) the acts or omissions of the Lender. 

 11. Term of Agreement.

 

 This Agreement shall be in full force and effect until terminated 
pursuant to paragraph 6 (b) above. 

12. Miscellaneous
 

. 

  (a) Information

 

.  The Lender shall promptly provide IHFA with such information 
regarding its participation in the CSP as IHFA may reasonably require. 

  (b) Compliance with Applicable Law

 

.  The Lender shall comply with all applicable 
federal and Idaho laws, statutes, rules and regulations in the making, servicing and collection of any 
Loan. 

  (c) Limitation of Rights

 

.  This Agreement shall be for the exclusive benefit of the 
Lender and IHFA and shall not be construed to give any person other than the parties hereto any legal or 
equitable right, remedy or claim under or in respect to this Agreement. 

  (d) Severability

 

.  If any clause or provision of this Agreement is held illegal or 
invalid by any court, the invalidity of such clause or provision shall not affect any of the remaining 
clauses or provisions hereof, and this Agreement shall be construed and enforced as if such illegal or 
invalid clause or provision had not been contained herein. 

 (e) Notices. All notices, certificates, request or other communications 
hereunder shall be sufficiently given when delivered: by messenger; by professional courier service; by 
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registered or certified mail, postage prepaid, return receipt requested; or by facsimile upon confirmation 
of receipt addressed as follows: 
 
                   If to the IHFA: 
 
 Idaho Housing and Finance Association 
 Attn:  Idaho SSBCI Collateral Support Program 
 P.O. Box 7899 
 Boise, Idaho 83707 
 Facsimile: (208) 331-4804 
 
 If to the Lender: 
 
 __________________________________ 
 __________________________________ 
 __________________________________ 
 __________________________________ 
 
  (f) Binding Effect

 

.  This Agreement shall inure to the benefit of and shall be binding 
upon the parties hereto and their respective successors and assigns. 

  (g) Assignment

 

.  The Lender may not assign or transfer any interest in this 
Agreement without the prior written consent of IHFA. 

  (h) No Personal Liability

 

.  No member, officer or employee of IHFA, including any 
person executing this Agreement, shall be liable personally under this Agreement or subject to any 
personal liability for any reason relating to the execution of this Agreement or the CSP. 

  (i) Diligence

 

.  The Lender agrees to exercise reasonable prudence, care and 
diligence in the making, servicing and collection of Loans under the CSP. 

  (j) Captions

 

.  The captions in this Agreement are for convenience only and in no 
way define, limit or prescribe the scope or intent of any provisions or paragraphs of this Agreement. 

  (k) Interpretation

 

.  This Agreement shall be governed by and interpreted in 
accordance with the laws of the State of Idaho.  The jurisdiction and venue of any action brought by any 
party in connection herewith shall be in the District Court in and for the County of Ada, Idaho. 

 
[The remainder of this page intentionally left blank]
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In Witness Whereof, this Agreement is entered into effective as the date first written above. 
 

IHFA: 
 
IDAHO HOUSING AND FINANCE 
ASSOCIATION 
 
 
 
By:  __________________________________ 
 Print Name: _______________________ 
 Print Title: _________________________ 
 
 
LENDER: 
 
 
________________________________________ 
By:  ___________________________________ 
 Print Name: _________________________ 
 Print Title:  __________________________ 
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