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The HOME, NSP and HTF Programs are required to abide by the Federal regulatory requirements.  The 
following sections are a summary overview of the major components of each regulation as well as the 
basic compliance requirements. .   

Due to the complexity of the various federal requirements, project sponsors are encouraged to contact 
IHFA’s Technical Assistance Coordinator at least 45 days prior to submission of an application for 
funding.  
 

NON-DISCRIMINATION POLICY 
Applicability 
All HOME, NSP, and HTF-assisted projects. 
 
Description 
Owner/developer/applicant shall not deny service, or otherwise discriminate in the delivery of services 
against any person who otherwise meets the eligibility criteria for the program, on the basis of race, color, 
religion, sex, age, national origin, citizenship, ancestry, marital status, disability, familial status, sexual 
orientation, or gender identity because such person is a recipient of federal, state, or local public 
assistance. 

Assisted housing must be used for secular purposes only and made available to all eligible persons 
regardless of their religion or lack thereof.   

There can be no religious or membership criteria. Owners must adopt a non-discrimination policy and 
include a copy of this written policy in the application information.  The following sample language 
meets the program requirements: 
 

Sample Non-Discrimination Policy Language (Organization name) certifies that it shall neither 
deny service to, nor otherwise discriminate, in the delivery of services against any person who 
otherwise meets the eligibility criteria on the basis of race, color, religion, sex, age, national origin, 
citizenship, ancestry, marital status, physical or mental disabilities, familial and marital status, sexual 
orientation/identity, or because such person is a recipient of federal, state, or local public assistance.   

Adopted on:  (Date) 

Signed:    
 Board Chair  Executive Director 
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EQUAL OPPORTUNITY AND FAIR HOUSING 
Applicability 
HOME, NSP, and HTF-assisted projects. 
 
Description 
Owners and managing agents of assisted projects must comply with the following: 
1. The requirements of the Fair Housing Act (42 U.S.C. 3601-20) which states that no person on the 

grounds of race, color, national origin, religion, sex, persons with disabilities or familial/marital status, 
sexual orientation, or gender identity shall be excluded from participation in, be denied the benefits of, 
or be subjected to discrimination under any program or activity funded in whole or in part with HOME 
funds.  HUD requires all participants to undertake activities that further fair housing choice for 
publicly funded housing.  A fair housing policy must be adopted by all HOME sponsors and included 
with HOME applications. 

 
2. The prohibitions against discrimination on the basis of age under the Age Discrimination Act of 1975 

(42 U.S.C. 6101-07), the implementing regulations at 24 CFR Part 146, that prohibitions against 
discrimination against persons with disabilities under section 504 of the Rehabilitation Act of 1973 (29 
U.S.C. 794) and the implementing regulations at 24 CFR Part 8. 

 
3. The requirements of Executive Order 11246 (Equal Employment Opportunity) and the implementing 

regulations issued at 41 CFR Chapter 60. 
 
4. The requirements of Executive Orders 11625 and 12432 (concerning Minority Business Enterprise), 

and 12138 (concerning Women's Business Enterprise).   
 

Sample Fair Housing Policy 

(Organization Name) hereby certifies, by signature below, that said Recipient of federal funding 
understands that discrimination in the sale, rental, leasing or financing of housing or land to be used 
for construction of housing, or in the provision of brokerage services because of race, color, religion, 
sex, national origin, disability, sexual orientation, gender identity, or familial and marital status is 
prohibited by Title VII of the 1968 Civil Rights Act, as amended by the Fair Housing Amendments 
Act of 1988 (Fair Housing Act). 

It is the policy of the above named organization to implement this policy to ensure compliance with 
the provisions of the Fair Housing Act. 

The above named organization will assist, within available resources, all persons who feel they have 
been discriminated against because of race, color, religion, sex, national origin, disability, sexual 
orientation, gender identity, or familial/marital status to seek equity under federal and state laws by 
filing a complaint with the Idaho Human Rights Commission, the Idaho Fair Housing Council or the 
U. S. Department of Housing and Urban Development, Seattle Regional Office Compliance Division. 

The above named organization shall publicize this policy when advertising vacancies of available 
HOME-assisted housing units and by posting the HUD Fair Housing poster in rental offices and 
common areas of housing assisted with HOME funds. 

__________ (date). 
 
SIGNATURE 
____________________________,                (title)___________________________________ 
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ACCESSIBILITY REQUIREMENTS 
Applicability 
All HOME, NSP, and HTF-assisted projects and project sponsors. 
 
Description 
There are three federal laws relating to accessibility to housing assisted through the HOME Program for 
persons with disabilities: 
 
1. Section 504 of the Rehabilitation Act of 1973 
2. The Fair Housing Act of 1968, as amended 
3. The Americans with Disabilities Act (ADA)  
 
Rental housing activities must comply with Section 504, (see explanation below) and applicable 
accessibility requirements.  
 
The ADA has a broader application than either Section 504 or the Fair Housing Act in that it addresses 
employment practices, public services, transportation, and public accommodations, regardless of whether 
federal funds are received.  Owners, sponsors, and managers of HOME and HTF-assisted housing must 
comply with the appropriate provisions of the Acts in the development and management activities.  
Assisted projects are monitored for compliance throughout the Period of Affordability. 
 
Technical Requirements for Accessibility and Other Fair Housing Requirements 
Project sponsors, contractors, and architects should review the information found in Exhibit “F” 
concerning the practical applications of fair housing and accessibility requirements.  Technical 
information concerning design guidelines for accessibility can be found in: 
1. The “Fair Housing Accessibility Guidelines” (24 CFR Chapter I) which generally are based on the 
standards of the American National Standards Institute (ANSI) for accessibility.  The reference to the 
ANSI standards is “ANSI A117.1”.  
 
2. HUD’s “Fair Housing Act Design Manual” published in August, 1996; and  
 
3. The “Uniform Federal Accessibility Standards” (UFAS) contained in 24 CFR Part 40. 
Copies of the guidelines listed may be obtained by contacting IHFA or HUD directly.   Project 
owners, architects, and builders should become familiar with materials and can be held liable for 
noncompliance with any of the federal laws listed above.  IHFA provides general information on how 
to comply with accessibility requirements; however, it does not represent itself as qualified to make 
authoritative determinations regarding interpretations of the Federal law regarding accessibility.  
 
Section 504 Requirements (24 CFR Part 8) 
The requirements of Section 504 of the Rehabilitation Act of 1973, as amended, states no otherwise 
qualified individual with a disability in the United States "…shall solely by reason of her or his disability, 
be excluded from participation in, be denied the benefits of, or be subjected to discrimination under any 
program, service or activity receiving federal financial assistance or under any program or activity 
conducted by an Executive agency." 

DEFINITIONS 

Recipient 

A recipient is defined as a State or its political subdivision, an instrumentality of the State or its 
political subdivision, a public or private agency, institution, organization or other entity, or any 
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person to which Federal financial assistance is extended for any program or activity directly or 
through another recipient, including any successor, assignee, or transferee of a recipient, but 
excluding the ultimate beneficiary of the assistance.  
 
Thus, a public housing authority, or a HUD funded non-profit developer of low-income housing is a 
recipient of federal financial assistance and is subject to Section 504 requirements.  However, a 
private landlord who accepts Section 8 tenant-based vouchers or a family that receives funds for 
rehabilitation of an owner-occupied unit is not subject to Section 504. 

Disability  

Disability is described as a physical or mental impairment that substantially limits one or more major 
life activities.   

Program Accessibility 

Program accessibility means that a program, when viewed in its entirety, is readily accessible to and 
usable by persons with disabilities.  The concept recognizes there may be limits to the degree which 
existing housing programs can be made accessible.  Thus, under the concept of program 
accessibility, not every single building, or dwelling unit, must be accessible but there must be 
accessibility sufficient so persons with disabilities have an equal opportunity to participate in and 
benefit from the program, with the same range of choices and amenities, as those offered to others. 

Examples of Accessibility 

1. To the maximum extent feasible, distribute accessible units throughout projects and sites 
and make them available in a sufficient range of sizes and amenities, so as not to limit choice. 

2. Adopt suitable means to assure information regarding the availability of accessible units 
reaches eligible individuals with disabilities.  Recipients must also take reasonable non-
discriminatory steps to maximize use of such units by eligible individuals. 

3. When an accessible unit becomes vacant, offer the unit first to a current occupant of the 
project requiring the unit’s accessibility features, then, to an eligible qualified applicant on the 
waiting list requiring the accessibility features. If neither of these conditions exists, the unit may 
then be offered to an individual who does not require the accessible unit. 

4. Ensure all activities and meetings are conducted in accessible locations. 

Reasonable Accommodation 

Reasonable Accommodation is a change, adaptation, or modification to a policy, program, service, 
or workplace which will allow a qualified person to participate fully in a program, take advantage of 
a service, or perform a job. Since persons with disabilities may have special needs due to their 
disabilities, in some cases, simply treating them exactly the same as others may not ensure that they 
have an equal opportunity to use and enjoy a dwelling. Reasonable accommodations may include, 
adaptations which are necessary in order for the person with a disability to use and enjoy a dwelling, 
including public and common use spaces. 

 
In order to show that a requested accommodation may be necessary, there must be an identifiable 
relationship between the requested accommodation and the individual’s disability.  What is 
reasonable must be determined on a case-by-case basis. However, the following examples are often 
considered reasonable accommodations: 

1. The housing provider has a policy of not providing assigned parking spaces. A tenant 
with mobility impairment, who has difficulty walking, is provided a reasonable accommodation 
by receiving an assigned accessible parking space in front of the entrance to his unit. 



CHAPTER 6                            FEDERAL CROSSCUTTING REGULATIONS 
 

Pg. 7                                                                                                                Idaho Housing and Finance Association 
HOME, NSP & HTF Annual Administrative Plan                                                                                     April 1,2022 
 

2. The housing provider has a policy of requiring tenants to come to the rental office to pay 
their rent. A tenant with a mental disability, who is afraid to leave her unit, is provided a 
reasonable accommodation by being allowed to mail her rent payment. 

3. An older tenant has a stroke and begins to use a wheelchair. Her apartment has steps at 
the entrance and she needs a ramp to enter the unit. Her housing provider pays for the 
construction of a ramp as a reasonable accommodation. 

The determination of whether a requested accommodation is reasonable depends on the answers to two 
questions: 

1. Does the request impose an undue financial and administrative burden on the housing 
provider? 

2. Would making the accommodation require a fundamental alteration in the nature of the 
provider’s operations? 

If the answer to either question is yes, the requested accommodation is not reasonable. However, even 
though a housing provider is not obligated to provide a particular accommodation because the particular 
accommodation is not reasonable, the provider is still obligated to provide other requested 
accommodations that do qualify as reasonable. 

Example: A tenant is unable to open the dumpster to dispose of his trash. The tenant requests that the 
housing provider send a maintenance staff person to collect his trash.  Because the development is a 
small, low-budget operation and the maintenance staff is not on site daily, it is an undue financial and 
administrative burden for the housing provider. However, the housing provider is obligated to provide the 
tenant with a alternative accommodation, such as providing either an open trash can or placing a trash can 
which the tenant can open, in an accessible location. 

Accessible Unit 

Section 504 defines an accessible dwelling unit as a unit that is located on an accessible route and can be 
approached, entered, and used by individuals with physical disabilities. A unit that is on an accessible 
route and is adaptable and otherwise in compliance with the standards set forth in 24 CFR 8.32 is 
accessible.  Section 504 imposes specific accessibility requirements for new construction and alteration of 
housing and non-housing facilities in HUD-assisted programs. Section 8.32 of the regulations states that 
compliance with the appropriate technical criteria in the Uniform Federal Accessibility Standards 
(UFAS), or a standard that is equivalent to or stricter than the UFAS, is an acceptable means of meeting 
the technical accessibility requirements in Sections 8.21, 8.22, 8.23 and 8.25 of the Section 504 
regulation. 

  

THE FAIR HOUSING ACT  
Applicability 
All HOME, NSP, HTF Assisted projects 

Description  
Any new construction project of four or more dwelling units is subject to the accessibility and adaptability 
requirements of The Fair Housing Act (FHA). Under the FHA new construction requirements, if the 
building has an elevator, all of the dwelling units must meet the FHA design and construction 
requirements. If there is no elevator, all of the ground floor dwelling units must meet the FHA 
requirements. A unit that meets the FHA accessibility requirements does not have as great a degree of 
accessibility as a UFAS complying unit, but should be easily adaptable to a fully accessible without 
significant costs or structural modification.  
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CONSTRUCTION STANDARDS 
HUD's guidelines provide technical assistance for architects, builders, and developers on how to comply 
with the specific accessibility requirements of the Fair Housing Amendments Act of 1988 published in 
the Federal Register on March 6, 1991.  These guidelines are found at 24 CFR 92.251.  Generally, these 
guidelines are based upon the disabled accessibility standards set forth by the American National 
Standards Institute (ANSI).  Specifically, HUD's guidelines reference the ANSI, A117.1 (1986) standard. 
 
Additional guidance was provided by HUD in a supplemental notice published in the Federal Register on 
June 28, 1994 entitled “Supplement to Notice of Fair Housing Guidelines: Questions and Answers about 
the Guidelines.”  In addition, HUD published in August 1996, a “Fair Housing Act Design Manual” to 
provide additional guidance to architects and builders on compliance with the Fair Housing Act.  In April 
of 1998, HUD published a revised manual. 
 
Prior to the commitment of home funds, the project's architectural plans, and specifications must be 
reviewed and approved by both the IHFA-HOME architect and consultant and the owner/developer 
architect.  Both parties must agree to fair housing design requirements, as applicable.  If parties are unable 
to reach consensus, the more stringent interpretation will apply. 

AFFIRMATIVE MARKETING PLAN 
Applicability 
All HOME & HTF-Assisted projects with five or more units. 
 
Description 
In furtherance of IHFA's commitment to non-discrimination and equal opportunity in housing, Owners 
are required to establish procedures to affirmatively market their project. The procedures are intended to 
further the objectives of Title VIII of the Civil Rights Act of 1968 and Executive Order 11063. 

Affirmative Marketing consists of actions taken to provide outreach to attract eligible persons in the 
housing market area to the available housing without regard to race, color, national origin, sex, religion, 
familial/marital status, sexual orientation, gender identity or disability, that are the least likely to apply 

Owners are required to sign an agreement to affirmatively market newly constructed or rehabilitated units 
beginning on the date on which all the units in the project are completed.  A plan for the affirmative 
marketing of units must be included with the project application. 
(See Exhibit T) 
 
Affirmative Marketing Plan  
An Affirmative Marketing Plan should include, at a minimum, the following elements: 
 

1. Method for informing the public, owners, and potential tenants about federal Fair 
Housing laws and affirmative marketing policies by: 
a. Visiting tenants/owners in buildings selected for rehabilitation and posting signs 

regarding the Program in each building project.  The HUD Equal Housing 
Opportunity logo must appear on all postings;  

b. Using the Equal Housing Opportunity logo or slogan in press releases and other 
written communications used in the marketing of rehabilitated units. 

 
2. Requirements and practices each owner must adhere to in order to carry out the 

affirmative marketing procedures and requirements, like use of commercial media, 
community contacts, the Equal Housing Opportunity logo-type or slogan, and display fair 
housing posters. 
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3. A procedure to inform and solicit applications from persons in the housing market area 

who are not likely to apply for the housing without special outreach using such resources 
as: 
a. Advertise in the local news media; 
b. Place flyers in the local unemployment center, community groups, offices of the 

local housing authority, places of worship, fair housing groups, offices of any 
other local housing counseling agencies and other agencies serving low-income 
persons; 

c. Notify applicants on the local housing authority's waiting lists about upcoming 
vacancies. 

 
4. Special Outreach may be accomplished through: 

a. Announcements in general circulation newspapers and/or ethnic; neighborhood, 
community, or school newspapers; 

b. Announcements in church or school bulletins, posters, or oral presentations to 
community organizations; 

c. Posters publicizing the housing placed in grocery stores, job center sites, 
community centers, schools, etc; 

d. Supportive outreach assistance provided by organizations such as social service 
agencies, housing counseling agencies, or religious organizations;  

e. Community organizations run by minorities or those who primarily serve 
minorities, minority churches, etc. 

 
5. Project sponsors must keep records describing actions taken by the owners to 

affirmatively market units and records to assess the results of these actions for the 
duration of the period of affordability concerning: 
a. The racial, ethnic, and gender characteristics of:  

1.   Tenants/owners occupying units 
b. Activities they undertake to inform the general renter public, specifically: 

 1. Copies of advertisements placed in the news media 
 2. Dates on which the owner contacted other agencies 
 3. Dates on which the owner contacted the local housing authority 

c. Activities recipients undertake for special outreach 
d. Applications for tenancy 

 
Monitoring 
IHFA will conduct periodic on-site monitoring of each project as described in the regulatory agreement at 
which time local affirmative marketing results will be analyzed.  Effectiveness of affirmative marketing 
efforts will be assessed by IHFA as follows: 
 

1. Determine if good faith efforts have been made; and 
2. Determine the results of the efforts. 

 
IHFA requires corrective action if a sponsor fails to carry out the procedures.  Corrective action may 
include, but is not limited to: withholding unallocated funds; requiring the return of unexpended funds; 
repayment of expended funds; the return of program income.  If, after discussing ways to improve 
procedures the sponsor fails to meet the affirmative marketing requirements, IHFA may suspend future 
participation in its programs.  
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ENVIRONMENTAL REVIEW AND CLEARANCE OVERVIEW  
 
Applicability 
• All HOME, NSP, and HTF. 

Description 

IHFA is a Responsible Entity for HUD-CPD housing development programs in Idaho.  As such IHFA is 
responsible for determining if a HUD-CPD funded project has adverse human health or environmental 
impact by completing an Environmental Review. If it is determined a project may have adverse human 
health or environmental impact, the project may be rejected or require mitigation. 

Project description must include all contemplated actions which are either geographically or functionally 
part of the project. This includes actions that are not HUD-funded and before, during, or after IHFA’s 
involvement. One example may be land acquisition under other funding, private or federal. Another 
example may be this is one phase of a larger project plan. 
 
No funds can be committed to a activity before the completion of the Environmental Review Process and 
IHFA determines that the project has Environmental Clearance.  IHFA will notify the project sponsor 
when Environmental Clearance is obtained.  

Increase in Funding Award or Change in the Scope of Work  

Whenever funding (from any source) is increased, or the scope of work changes, the ER may require re-
evaluation.   

The primary legislation determining the Environmental Review requirements is the National 
Environmental Policy Act (NEPA) of 1969, as amended.  HUD regulations (24 CFR Part 58) require 
IHFA, the agency responsible for administering the State of Idaho’s HOME funds, to follow specific 
procedures to conduct the Environmental Review Process.  It is noted, different levels of review apply to 
different types of projects, i.e. acquisition, new construction, down-payment assistance, CHDO 
predevelopment, rehabilitation, etc.  

Purpose  

To determine if a federally funded activity will have an adverse human health or environmental impact.  

If the environmental review determines there is an adverse impact, the ER then establishes whether the 
impact is "significant," and what, if any, measures must be taken to mitigate the impact. Note: Mitigating 
actions may be required even if the impact is not considered significant. If the environmental review 
requires conditions to mitigate any environmental impacts, then IHFA should enter into an agreement 
with the Purchaser to ensure the conditions will be undertaken.  

IHFA follows 24 CFR Part 58 to document the criteria, standards and policies, regulations of the laws and 
authorities specified at 24 CFR 58.5 for all projects that are categorically excluded at 58.35(a) and for all 
projects that require environmental assessments.   

IHFA must meet the requirements listed at Section 58.6 and maintain documentation in the environmental 
review record for all activities/projects. This includes Exempt activities (Section 58.34) and Categorically 
Excluded activities (under Section 58.35(a) or (b).  

Choice-Limiting Activities 

Any activity that adversely affects and/or limits the choice of “reasonable alternatives” for a 
project before the completion of the Environmental Review Process is considered a Choice-
Limiting Activity.  
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Purchase Option Agreement/Contract 

A Purchase Option Agreement and a Conditional Contract (see definition below) must adhere to the 
following requirements: A Purchase Option Agreement is a legal agreement between the potential 
buyer of real property and the owner, giving the potential buyer the exclusive right to buy the property at 
a specific price, within a specific timeframe.  A Purchase Option Agreement does not impose any 
obligation upon the potential buyer to purchase the property.  The Purchase Option Agreement obligates 
the seller to sell at the specified price if the potential buyer exercises the option in the manner described in 
the contract.   

A Purchase Option Agreement can be used for any HOME-assisted activity, including new 
construction and the purchase of existing units. 

A Conditional Contract is a legal agreement between the potential buyer and the owner that 
includes conditions which must be met for the obligation to purchase to become binding.  

 A Conditional Contract can only be used for an existing single-family (1-4 unit) and multi-
family units.   

NEPA case law has determined entering into Purchase and Sales agreement (either a Purchase 
Option agreement or a Conditional Contract) is a choice-limiting action. Therefore, if the 
agreement is entered into before the environmental review is complete, it is a violation of 24 CFR 
58.22, unless the following additional requirements are met.  

1)  The agreement includes the following (or similar intent) Environmental Review Clearance 
Clause: 

• "This agreement is subject to a determination by IHFA on the desirability of 
the property for the project as a result of the completion of the environmental 
review in accordance with 24 CFR Part 58"    

• No transfer of title to the purchaser or removal of the environmental 
condition(s) in the purchase contract occurs unless and until IHFA 
determines, on the basis of the environmental review, the transfer to the 
buyer should go forward, and IHFA has obtained approval of a Request for 
Release of Funds and environmental certification, where applicable. IHFA 
shall use its best efforts to conclude the environmental review of the 
property expeditiously." 

2) For existing multi-family rental structures only - The structure(s) is not located within a 
Special Flood Hazard Area; 

3) The cost of the option should  be a reasonable nominal portion of the purchase price. For 
multi-family, if the option is non-refundable deposit, it cannot exceed 3% of purchase price 
or less.   

4) The term or automatic renewal language is sufficient to provide assurance the agreement will not 
expire prior to loan closing.  

5) For single-family, activities, a non-refundable deposit cannot exceed $1000.00  

Once an application is submitted to IHFA the ER Process begins, and an owner, developer, or 
contractor can undertake no choice-limiting activity until a Request for Release of Funds (RROF) 
has been issued. This includes expending any public or private funds AND/OR executing an 
agreement to conduct any of the following activities regarding a specific site:  

a) Property acquisition 
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b) Rehabilitation 
c) Conversion 
d) Leasing 
e) Renting 
f)  Repair 
g) Construction 
h) Demolition 

Engaging in any choice-limiting activity before the entire Environmental Review Process is 
complete may result in the denial of federal funds to the HOME Project.  

Timing of Environmental Review Process and Related Restrictions 
First Step- The Environmental Review Process begins with the submission to IHFA, one of the following 
documents: 

• CHDO Predevelopment Loan Application 
• Funding Application  

Second Step- Although IHFA may issue a Conditional Reservation and/or an Award Agreement of 
HOME funds during the ER Process, the ER must be completed (see Steps 1-4 of Environmental Review 
Process) before any choice-limiting activities occur. 
 
Third Step- IHFA will send the Project Sponsor written notification when/if a project receives 
Environmental Clearance.  

Some activities may be “exempt” or “categorically excluded” from the Statutory Authorities Checklist (as 
defined at 58.35(a), however, only IHFA is responsible for making this determination.  

  

Environmental Review Process Flow Chart Levels of Environmental Review 

 
IHFA’s first step is to determine the level of review required, i.e., whether the project consists solely of 
exempt activities, categorically excluded activities, or if an environmental assessment is required to determine 
if there will be significant impacts on the environment, triggering preparation of an environmental impact 
statement.  An Environmental Review Requirements manual has been prepared by IHFA for use in completing 
Environmental Reviews.  This manual is available upon request from IHFA.  
 
There are five possible levels.  This section describes the review process for each of these five levels as they 
relate to HOME-assisted projects. 
 
1) Exempt:  If the federally funded portion of the project consists solely of the types of activities listed below, 
the project can be classified as an “exempt activity” (24 CFR Part 58.34).  IHFA must review and place a 
dated “Exempt Certification” in the HOME project file. Exempt activities must still comply with the 
requirements in 24 CFR 58.6.  Some examples of exempt activities are: 
 
Environmental studies; development of plans and strategies, inspections and testing, engineering or design 
costs, technical assistance and training; temporary or permanent improvements that do not alter environments 
conditions and are limited to activities to protect, repair, or arrest the effects of disasters, imminent threats, or 
physical deterioration; payments of principal and interest on loans or obligations guaranteed by HUD. 
 
2) Categorically Excluded Not Subject To 58.5:  If the activity can be defined as categorically excluded (24 
CFR Part 58.35), the project shall be reviewed for compliance with a variety of federal laws and authorities 
designed to protect the environment (listed in 58.5 and 58.6).  If no laws and authorities are triggered, the 
project can be converted from categorically excluded to exempt under (58.34(a) (12)), when compliance with 



CHAPTER 6                            FEDERAL CROSSCUTTING REGULATIONS 
 

Pg. 13                                                                                                                Idaho Housing and Finance Association 
HOME, NSP & HTF Annual Administrative Plan                                                                                     April 1,2022 
 

federal requirements are documented in the file the project may proceed.  With respect to HOME- assisted 
projects, categorically excluded activities may include: 
Tenant-based rental assistance; operating costs including maintenance, equipment, operation, supplies, 
utilities, staff training and recruitment; economic development, expenses not associated with construction or 
expansion; activities to assist homeownership of existing or new dwelling units not assisted with Federal 
funds, including closing costs and down payment assistance to homebuyers, interest buy downs or other 
actions resulting in transfer of title; pre-development costs: legal consulting, developer and other site-option 
costs, project financing administrative costs for loan commitments, zoning approval; other activities that don’t 
have a physical impact. 
 
3) Categorically Excluded Subject To 58.35(a):  The following activities are defined as 

Categorically excluded subject to 58.5 statutory authorities (Statutory Checklist): 

Special projects directed toward the removal of material and architectural barriers that restrict the 
mobility of and accessibility to the elderly and handicapped; single family housing rehabilitation if the 
unit density is not increased beyond 4 units, the project doesn’t involve change in land use, cost of rehab 
is less than 75% of the estimated cost of replacement after rehab; multi-family housing rehab if the unit 
density change is not more than 20%, project doesn’t involve change in land use, cost of rehab is less than 
75% of the estimated cost of replacement after rehab; individual action(e.g., disposition, new 
construction, demolition, acquisition) on a 1 to 4 family dwelling: or individual action on five or more 
units scattered on sites more than 2,000 feet apart and no more than 4 units per site; acquisition (including 
leasing) or disposition of, or equity loans on an existing structure or acquisition of vacant land provided 
that the structure or land acquired or disposed of will be retained for the same use; combinations of these 
activities. 

4) Environmental Assessment:  If the project cannot be classified as exempt or categorically 
excluded, an Environmental Assessment (EA) is required (as described in 24 CFR Part 58.36). Some 
examples are: generally, new construction of five or more homes, and conversion from one type of 
land use to another. 

 The EA includes: 
a. An inspection of the project site to determine if any conditions exist that might, in the 
event the project is funded, create an impact on the environment; 

b. A review of the project’s compliance with the laws and authorities listed in 58.5 and 
58.6, as described in the previous section on categorically excluded activities; 

c. Solicitation of written responses or compliance documentation from a variety of local, 
state, and federal authorities as to the potential impact of the project on human health and 
the environment . 

In the event, “no significant impact” is found: 

a. A Notice of Finding of No Significant Impact (FONSI) must be prepared and made 
available for public review and comment, along with the record of the EA, for a period of 
15 days (per 58.43); and 

b. A Notice of Intent to Request a Release of Funds (NOI/RROF) must be prepared and 
made available for public review and comment, and the RROF must be submitted to HUD 
(except in the event the HOME funds have been awarded to a unit of local government, in 
which case the RROF is submitted to IHFA by the unit of local government).  The 
comment period for the NOI/RROF ends approximately 15 days following the end of the 
comment period for the FONSI.  See 58.45 for all public comment periods. 

In the event that “significant impact(s”) is found, an Environmental Impact Statement is required. 
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5) Environmental Impact Statement: In the event the EA reveals the project would have a potentially 
significant impact on human health or the environment, an Environmental Impact Statement (EIS) (24 CFR 
58.52-66) must be prepared.  The most stringent level of review is the EIS.   

Any project that would significantly impact the quality of human health or the environment and therefore 
require an EIS under National Environmental Policy Act will be declared ineligible for HOME funds.  

Compliance Areas  

A. All project sponsors should be aware that all levels of environmental review are subject to 24 CFR 
58.6.  The following regulations are compliance requirements of 24 CFR 58.6: 

1)  The Flood Disaster Protection Act of 1973 
  Flood Disaster Protection Act of 1973 (42 U.S.C. 4001-4128), 

Funds may not be used with respect to a project located in an area identified by the Federal 
Emergency Management Agency (FEMA) as having special flood hazards, unless the community 
in which the area is situated is participating in the National Flood Insurance Program (see 44 CFR 
Parts 59 through 79), or less than a year has passed since FEMA notification regarding such 
hazards.  Properties located within the 100-year floodplain will not be assisted with HOME funds 
unless the property owner obtains flood insurance.   

 
2)  The Coastal Barrier Resources Act 

Coastal Zone Management Act of 1972, as amended in 1976, 1980, and 1996, particularly section 
307 (c) and (d).  This Act does not apply because there are no coastal zones in Idaho. 

3)   Airport Clear Zones (as applicable to 24 CFR 58.6) 
24 CFR 51.303(a)(3) and 24 CFR 58.6 (d)  
This regulation as it pertains to 58.6 requires notification for purchase or sale of an existing 
property in a Runway Protection Zone (RPZ) or Accident Potential Zone (APZ).  If a property is 
in an RPZ or APZ the buyer must sign a statement acknowledging that the property is in the RPZ 
or APZ and be notified of the safety and other implications of the zone, and the realization that 
the airport operator may acquire the property in the future.   

All project sponsors should be aware of the following environmental review requirements for 
activities that are Categorically Excluded and subject to 58.5 or that require an Environmental 
Assessment.  The following regulations are compliance requirements for projects subject to 24 CFR 
58.5 

1)  Historical Preservation 

National Historic Preservation Act, 16 U.S.C. 470(f), section 106. 

Section 106 of the Historic Preservation Act requires federal agencies to consider the effects of 
their undertaking on historic properties and resources. 

When the project will alter environmental conditions (such as groundbreaking to develop vacant 
land) or has the likelihood to affect historic properties, a complete Section 106 review must be 
completed prior to committing funds. 

Rehabilitation Activities involving properties 50 years old or older must obtain a statement from 
the Idaho Historical Society that the property: 

a.  Is not listed on the National Register of Historic Places and not considered eligible for 
listing; or 

b. May be eligible but the use of the building and the changes proposed will not impact the 
qualities that make it eligible; or 
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c.  Is eligible and/or listed but the use of the building and the changes proposed would not 
impact the qualities that made it eligible.  In this case, historic preservation requirements 
will be followed as set forth in 24 CFR 58.17. 

Section 106 also has a specific requirement for the agency to make a reasonable and good faith 
effort to identify tribes that might attach religious and cultural significance to the properties in the 
area. IHFA will: 
 

a.  Make a good faith effort to notify the Tribal Historic Preservation Officer that under 
Section 106 they have the right to comment.  

b. If the tribe demonstrates interest, they must be invited to participate in a consultation. 

2)  Floodplain Management 

Executive Order 11988, May 24 1977.   

Floodplain Management is more restrictive than the Flood Disaster Protection Act.  The purpose 
of floodplain management is to avoid adverse impacts of floodplains and to avoid development in 
a floodplain whenever there are practicable alternatives.  If a project is located in a FEMA 100 
year Special Flood Hazard Area, it is encouraged to choose an alternative site not located in a 
flood zone.  The completion of an 8-Step Process is to determine there are no alternate, suitable 
sites available.  If this can be demonstrated through the 8-step process, then the project must 
obtain a Conditional Letter of Map Revision (CLOMR), build the building pads above the Base 
Flood Elevation (BFE) and achieve a Letter of Map Revision (LOMR).  Until a LOMR has been 
issued, the Sponsor must obtain and maintain flood insurance. Additionally, 500-year flood zones 
are restricted from critical actions such as nursing homes and childcare centers.   

3)  Wetlands  

Executive Order 11990, Protection of Wetlands, May 24, 1977 (42 CFR 26961 et seq.); 
particularly section 2 and 5.   

If a site is determined to be located in a wetland as defined by the Executive Order, an 8-Step 
Process is required to be completed to determine that there are no other suitable sites available. 
The exception to the 8-step process would be if any development activities were located outside 
of the wetland and would not impact the wetland area. 

4)  Sole Source Aquifer  

The Safe Drinking Water Act of 1974 (42 U.S.C.  201, 300(f) et seq., and 21 U.S.C. 349) as 
amended, particularly section 1424(e) (42 U.S.C. 300 h-303(e)).   
 
Project developers must consider the applicability and feasibility of the Best Management 
Practices (BMPs) in reference to the nature of the storm water run-off.  New construction located 
over a designated sole source aquifer shall incorporate BMPs or local government requirements 
into storm water run-off treatment. Storm water run-off systems are subject to the Environment 
Protection Agency’s approval, as agreed to in a Memorandum of Understanding between IHFA, 
HUD, EPA, and Department of Commerce. 
 

5)  Endangered Species  

The Endangered Species Act of 1973 (16 U.S.C. 1531 et seq.) as amended, particularly section 7 
(16 U.S.C. 1536).   

IHFA must comply with the laws and authorities at 58.5, and is not limited to allowing the 
entities the opportunity to comment on a project. IHFA must obtain a species list relative to any 
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specific project and then based on credible information make a determination if the project will 
affect the endangered species.  If there is a “may affect, not likely to adversely affect” or “may 
adversely affect” determination, IHFA must consult with FWS and/or NOAA fisheries. 
 

6)  Wild and Scenic Rivers  

The Wild and Scenic Rivers Act of 1968 (16 U.S.C. 1271 et seq.) as amended: particularly 
section 7 (b) and (c) (16 U.S.C. 1278 (b) and (c)).  

Idaho has several rivers designated as wild and scenic.  The Act safeguards the designated rivers 
to keep them free-flowing, unaltered, unpolluted and maintains cultural and natural values,  If a 
project is located within one mile of a designated Wild and Scenic River, consultation with the 
National Park Service will help determine if the project will have an adverse effect.    

7)  Air Quality  

 The Clean Air Act (42 U.S.C. 7401 et seq.) as amended particularly section 176  (c) and (d) (42 
U.S.C. 7506 (c) and (d)).   

 Projects must comply with the air rules (IDAPA 58.01.01) as applicable.  If a project is located 
in an area that is designated as non-attainment or maintenance for any of the six criteria air 
pollutants, then the project must comply with the area specific maintenance plan within the 
Idaho Department of Environmental Quality State Implementation Plan.   

8)  Farmlands Protection  

Farmland Protection Policy Act of 1981(7 U.S.C. 4201 et seq.) particularly section 1540(b) and 
1541(7 U.S.C. 4201 and 4202). 

If a project is located on prime or important farmland, consultation with the Natural Resources 
Conservation Service (NRCS) and completion of the Farmland Conversion Impact Rating form is 
required.  The NRCS has 45 days to respond. “Zoning” does not exempt a project from 
compliance with the FPPA.   

9) Environmental Justice  

Executive Order 12898 – Federal Actions to Address Environmental Justice in  Minority and 
Low-Income populations (3 CFR, 1994 Comp Pg 859).  The purpose of considering 
environmental justice is to determine if a project places low-income people and/or minorities at a 
greater environmental risk than that of the general population.  If it is determined that no adverse 
human health or environmental impacts result from the project, than environmental justice is not 
a concern. Mitigation of any potential adverse impacts may solve any environmental justice 
concerns. 

Note: Environmental Justice as defined here as it relates to the Environmental Review process 
only; it does not pertain to Social Justice or the Fair Housing Act.  

10)  Noise Abatement and Control 

Noise Control Act of 1972, The Quiet Communities Act of 1978 as amended, OMB Circular 75-
2.  New noise-sensitive use projects must be evaluated to ensure that the noise levels do not 
exceed HUD’s acceptable levels. New construction located within HUD’s Normally 
Unacceptable noise exposures are prohibited unless noise attenuation features reduce noise 
exposure to HUD acceptable levels.  For major or substantial rehabilitation, projects located 
within HUD's normally unacceptable noise levels the project developer shall seek to incorporate 
noise attenuation features as practical during rehabilitation activities.  Mitigation can include 
specific construction materials, barrier walls and structure location placement. 

 11)  Explosive and Flammable Operations 
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Sec.2 of the Housing and Urban Development Act of 1969 (42 U.S.C. 1441 (a).   

All applicable projects must be assessed to determine if any above-ground storage tanks that 
contain flammable or explosive materials are located at least the Acceptable Separation Distance 
(ASD) (as defined by HUD and calculated by the Responsible Entity (RE)) away from the project 
site.  New Construction projects are prohibited if located less than the acceptable separation 
distance from a hazard, as defined in 51.201, unless appropriate mitigating measures are 
implemented, as defined in 51.205, or unless mitigating measures are already in place. 

Aboveground LPG/propane tanks with a water capacity up to 1,000 gallons that comply with 
NFPA Code 58 (2017) are excluded from the definition of “hazard.” 

 12) Toxic Chemicals and Radioactive Materials 

Comprehensive Environmental Response, Compensation, and Liability Act of 1980 as amended 
by Superfund Amendments and Reauthorization Act.   

Any toxic or radioactive substances which could affect the health and safety of occupants or 
conflict with the intended use of the property must be mitigated or the project must be rejected.  
Particular attention should be given to nearby landfills, polluting industrial sites or other 
operations with hazardous wastes which could potentially impact the project site. 

13)  Airport Clear Zones (as applicable to 24 CFR 58.5) 

24 CFR 51, Subpart D 
This regulation as it pertains to 58.5 does not allow HOME funded new development in an RPZ 
or APZ unless the development will not frequently be used or occupied by people and the airport 
operator provides written assurances that there are no plans to purchase the project site. 

 
 14) Environmental Assessment Factors 

Under 24 CFR 58.5, the review includes an analysis of the project’s impacts on land development, 
socioeconomic factors, community facilities and services, and natural features [24 CFR 58.40]. 

 
 15) Alternative Sites and Project Modifications Analysis  

Assessment must include other reasonable courses of action that were considered, such as other sites, 
design modification, or other uses of the proposed site. Assessment must describe the benefits and 
adverse impacts to the human environment of each alternative site(s) and the reason(s) for rejecting 
it. [See Exhibit R of this Plan for a sample Analysis that must be submitted as part of the 
HOME/HTF application for funding (rental projects).   

 
Housing Trust Fund Environmental Provisions 

Housing Trust Fund has a similar Environment Review process from other program’s processes and those 
areas that have additional processes are listed below.  

Historic Preservation 

If a proposed project is listed or eligible to be listed on the National Register of Historic Places, 
individually or as part of an historic district, the proposed work may NOT include demolition and MUST 
meet the Secretary of Interior’s Standards for Rehabilitation – including the Standards related to new 
construction. https://www.nps.gov/tps/standards/four-treatments/treatment-rehabilitation.html 

Farmland 

If a proposed project is not in an urbanized area, the project will NOT convert unique, prime or significant 
(state or local) farmland to an urban use.  
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Airport Zones 

The project is NOT located within a Runway Protection Zone (RPZ) of a civilian airport or the clear zone 
or Accident Potential Zone (APZ) of a military airfield. 

Floodplains 

If the project site includes any portion within floodplains: 

100-year floodplain  

HTF & Other Funding: The 8-step Process and notifications are required. Any structure located 
within the 100-year floodplain must be elevated to at least the base flood elevation (“BFE”) or flood 
proofed to one foot above the BFE. Elevated and flood proofed buildings must adhere to National 
Flood Insurance Program standards, and the project must not be in a Critical Action. 

HTF Funding Only: If there are no practicable alternatives to new construction or substantial 
improvement, the structure can be elevated at least to the BFE or flood proofed to one foot above the 
BFE and the project will not be a Critical Action.  

Floodway   

The project is a functionally dependent use.  

Wetlands 

The project will cannot adversely affect a wetland. The project will cannot drain, dredge, channelize, fill, 
dike, impound, or perform grading activities in wetlands.  

Explosives and Hazards 

The project will comply with the standards for acceptable separation distances, as set forth in 24 CFR part 
51, subpart C. 

Toxics 

The project is free of hazardous materials, contamination, toxic chemicals and gases, and radioactive 
substances, where a hazard could affect the health and safety of occupants or conflict with the intended 
use of the property.  

AND  

The project is not located within 0.25 miles of a Superfund or CERCLIS (“Comprehensive Environmental 
Response, Compensation, and Liability Information System”) site OR OTHER contaminated site reported 
to Federal, State, or local authorities without a statement in writing from the U.S. Environmental 
Protection Agency (“EPA”) or the appropriate State agency that there is no hazard that could affect the 
health and safety of the occupants or conflict with the intended use of the property.  

Multifamily projects (more than 4 units) - A Phase I ESA–ASTM is required. If the Phase I 
ESA identifies RECs, a Phase II ESA–ASTM will be required. If the Phase II indicates the 
presence of hazardous substances or petroleum products above applicable local, state, tribal or 
federal (“LSTF”) screening levels, coordination with the relevant LSTF oversight agency will be 
required to complete the remediation process and obtain a determination that no further action is 
required. Development of more than four single-family structures in the same location, such as 
subdivision development, should be evaluated as multifamily. 
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Single family projects (1-4 units) - In addition to the government records search, the screening 
process for single family does include a site visit. When the screening process raises concerns 
related to site contamination, it may be appropriate to contract with an environmental professional 
for preparation of a Phase I, testing and sampling, or other investigation.  

Noise 

If external noise level is between 65 dB and less than 75 dB, mitigation measures will result in an interior 
standard of 45 dB. 

If external noise level is 75 dB or greater, there will be no noise sensitive outdoor uses (e.g., picnic areas, 
tot lots, balconies, or patios) and mitigation measures to the building shall achieve the 45 dB interior 
standard.  

Endangered Species 

The project cannot affect endangered or threatened species or their habitat.   

Wild and Scenic Rivers 

If the project is located near a Wild and Scenic River, it will be consistent with the River’s Management 
Plan. 

Sole Source Aquifer 

The project cannot affect a Sole Source Aquifer.  

Safe Drinking Water 

The project must be constructed with lead-free pipes, solder, and flux.  Any home built after 1986 will be 
exempt from lead pipe testing. 
 

 

PHASE 1 ENVIRONMENTAL SITE ASSESSMENT 
Applicability 

The purpose of the Phase I Environmental Site Assessment (ESA) is to document compliance with 24 
CFR 58.5(i) (2) (i), HUD’s policy that requires all properties proposed for use in HUD-funded programs 
be free of hazardous materials, contamination, toxic chemicals and gases, and radioactive substances, 
where a hazard could affect the health and safety of occupants or conflict with the intended utilization of 
the property. This policy must be described in the “Purpose” subsection in the "Introduction” Section of 
the required Phase I ESA.  To meet the "purpose", in addition to the standard Phase I determination of 
whether Recognized Environmental Conditions (RECs) have been identified in connection with the site, 
the Evaluation (section) discussion of Findings, Opinions, and Conclusions should clearly state if further 
investigation or corrective action is recommended to meet §58.5(i)(2)(i). 
The Phase 1 ESA will make an initial determination of the presence of “hazardous substances”, as defined 
by CERCLA, and of petroleum and petroleum products. The Phase I ESA should also make a 
determination of radon, lead-based paint, and asbestos when applicable. 

Phase 1 ESA report is considered valid for 180 days. When IHFA begins the Environmental Review, 
Developers should request the report be updated, if over 180 days, to verify the conditions have not 
changed since the Phase 1 ESA was first issued.  
The Phase 1 ESA should not review all the Laws and Authorities; this is the responsibility of IHFA. 
Developers should clarify this with the company preparing the Phase 1 ESA.  The firm needs to certify, in 
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their professional analysis of the toxics in the area, there is not a concern with public health and safety 
regarding the future use of the site. If there are concerns, the firm should detail what mitigation is 
necessary to ensure safety. 

More information on this at https://www.hudexchange.info/resources/documents/Using-a-Phase-I-ESA-
in-HUD-Environmental-Review.pdf   

A Phase I ESA is required for all multi-family new construction, single-family new construction in 
largely undeveloped areas, and projects changing an existing buildings use. 

Previous Environmental Reviews 

When additional federal funds are added to a previously approved federally assisted project, a second 
environmental review may not be necessary.  If the scope of the project is unchanged, and an analysis of 
the original review indicates that environmental conditions have not changed and all relevant factors have 
been considered, IHFA may adopt the prior review with or without modifications.  A FONSI and 
NOI/RROF may still need to be published and a Release of Funds would need to be obtained from HUD 
based on the reassessment of the original environmental review.  (see 58.47(b) (1)).  

Public Notice Process 

A Public Notice is required for all Environmental Assessment level reviews, and for those Categorical 
Exclusion projects that cannot convert to exempt.  Public notices for Environmental Assessments can be a 
Finding, or No Significant Impact (FONSI), or a combined notice which includes the FONSI, and a 
Notice of Intent to Request Release of Funds (NOI-RROF).  Public notices for non-exempted Categorical 
Exclusions include the NOI-RROF. IHFA must either publish in a newspaper of general circulation in the 
affected community or prominently display such notices in public buildings and within the project area.  
The Public Comment period for the NOI-RROF is 7 days when published and 10 days when posted.  The 
Public Comment period for the FONSI or combined notice is 15 days when published, or 18 days when 
posted. When the comment period ends, IHFA submits a Request for Release of Funds (RROF) to HUD.  
Upon receipt of the RROF, HUD has an additional 15-day comment period.  If there are no comments, or 
objections, HUD will issue to IHFA an Authority to Use Grant Funds, at which time the Environmental 
Review Process, which includes Environmental Clearance, is complete.   

Environmental Approval 

IHFA notifies the Project Sponsor if and how they may proceed. The Project Sponsor is required to 
certify and provide evidence of identified environmental Conditions.   
 
If the scope of work changes or funding from any source increases after the completion of an 
Environmental Review, the ER may require re-evaluation.   

https://www.hudexchange.info/resources/documents/Using-a-Phase-I-ESA-in-HUD-Environmental-Review.pdf
https://www.hudexchange.info/resources/documents/Using-a-Phase-I-ESA-in-HUD-Environmental-Review.pdf
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LEAD-BASED PAINT AND PRE-78 HOUSING 

APPLICABILITY 
HOME, NSP, HTF 
HOME DP/CC does not allow pre-78 housing 
 
See New Exhibit K of this plan for additional general information. 
 

 

ASBESTOS RECOMMENDATIONS 
Undertaking rehabilitation where asbestos is present is subject to increasing regulations at all levels of 
government.  Careless, improper, or illegal handling of asbestos-containing materials (ACMs) can subject 
the contractors, workers, building occupants, and the general public to health hazards, placing the 
contractor, manager, and owner in a position of potential civil and criminal liability. 

Most housing and buildings constructed before 1979 will probably contain some form of asbestos.  While 
there are no federal regulations that require a building owner to inspect, survey, test, or assess for ACMs, 
there are federal regulations that govern worker exposure to asbestos, abatement procedures, and disposal 
procedures. 

The Environmental Protection Agency and the Occupational Safety and Health Administration are 
responsible for federal regulations governing asbestos removal.  If asbestos is present in an assisted 
project, an assessment may protect the recipient from being in violation of the law, or from becoming 
subject to any lawsuits. 

 

SITE AND NEIGHBORHOOD STANDARDS 
New construction of rental housing assisted with program funding must comply with the following:  

1. The housing must be suitable from the standpoint of facilitating and furthering full 
compliance with the applicable provisions of title VI of the Civil Rights Act of 1964, the Fair 

IHFA will accept funding proposals/applications for acquisition and/or rehabilitation of residential 
housing constructed on or before January 1, 1978 under the following conditions: 

1. Entities defined as the Owner-Developer or Developer must be an EPA-Certified Renovation 
Firm.  

2. Funding proposal must include evidence the area in which the property is located has an adequate 
supply of EPA-Certified Risk Assessors/Renovation contractors and workers. This requirement 
will help ensure the project is completed within the specified timeframe and within the approved   
budget.   

3. The Federally funded hard rehabilitation costs minus any Lead-based Paint costs (i.e. Lead-based 
Paint Inspection, EPA- Certified Risk Assessment, Interim Control of lead hazards, and clearance 
testing) cannot exceed $24,999 per unit.   

4. A project assisted with HOME, HTF, NSP funds must comply with rules and guidelines of the 
EPA Renovation, Repair and Paint Rule and HUD's Lead-Safe Housing Rule, as amended @ 24 
CFR Part 35, subparts B-R. 

Additional LBP requirements under HUD's Lead Safe Housing Rule: 
https://www.hud.gov/sites/documents/RRP_LSHR_GUIDANCE.PDF 
 

https://www.hud.gov/sites/documents/RRP_LSHR_GUIDANCE.PDF
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Housing Act and Executive Order 11063 (Equal Opportunity in Housing) and HUD 
regulations issued pursuant thereto; and promotes greater choice of housing opportunities. 

2. The housing must meet site and neighborhood standards according to 24 CFR Part 92.202 
and for new construction 24 CFR 983.57(e)(2) and 3.  

a. The site must be adequate in size, exposure, and contour to accommodate the number and 
type of units proposed, and adequate utilities (water, sewer, gas, and electricity) and 
streets must be available to service the site. 

b. The site and neighborhood must be suitable from the standpoint of facilitating and 
furthering full compliance with the applicable provisions of title VI of the Civil Rights 
Act of 1964, the Fair Housing Act, Executive Order 11063, and implementing HUD 
regulations. 

c. The site must not be located in an area of minority concentration and must not be located 
in a racially mixed area if the project will cause a significant increase in the proportion of 
minority to non-minority residents in the area.   

d. A project may be located in an area of minority concentration only if: (a) sufficient, 
comparable opportunities exist for housing for minority families, in the income range to 
be served by the proposed project, outside areas or minority concentration; or (b) the 
project is necessary to meet overriding housing needs that cannot be met in that housing 
market area. 

e. The site must promote greater choice of housing opportunities and avoid undue 
concentration of assisted persons in areas containing a high proportion of low-income 
persons. 

f. The neighborhood must not be one that is seriously detrimental to family life or in which 
substandard dwellings, or other undesirable conditions predominate, unless there is 
actively in progress a concerted program to remedy the undesirable conditions. 

g. The housing must be accessible to social, recreational, educational, commercial, and 
health facilities and services, and other municipal facilities and services that are at least 
equivalent to those typically found in neighborhoods consisting largely of unassisted, 
standard housing of similar market rents. 

h. Except for new construction housing designed for elderly persons, travel time and cost 
via public transportation or private automobile, from the neighborhood to places of 
employment providing a range of jobs for lower-income workers, must not be excessive. 

 

SECTION 3 

APPLICABILITY 
Projects receiving over $200,000 in aggregate federal assistance where there are contracts for 
construction, reconstruction, conversion or rehabilitation of housing (including reduction and abatement 
of lead-based paint hazards) and a contracts or subcontract that is over $100,000.  
 
Section 3 applies to all projects whenever any portion of HUD funding is invested into projects involving 
construction, demolition, reconstruction, conversion or rehabilitation of housing (including reduction and 
abatement of lead based paint hazards), other public construction which includes buildings or 
improvements (regardless of ownership) assisted with housing or community development assistance. 
 
(for additional information, see Admin Plan Exhibit G) 
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DESCRIPTION 
Section 3 requires that economic opportunities generated by certain HUD financial assistance (including 
public and Indian housing) and community development programs shall, to the greatest extent feasible, be 
given to low and very-low income persons, particularly those who are recipients of government assistance 
for housing, and to businesses that provide economic opportunities for these persons.  This is a statutory 
requirement for the award of jobs and contracts generated from projects that receive HUD 
funding. The Section 3 regulations are found at 24 CFR Part 135 75.  
Note: Section 3-covered contracts do not include contracts for the purchase of supplies and materials. 
Some examples of acceptable outreach: 

• Post flyers in and around the area of the project that specifically solicit area Section 3 employees 
and businesses. Examples could include post office, low-income housing rental offices, churches, 
service providers, food banks, shelters, etc.  

• Post flyers in the rental office of low-income housing in the area of the project 

• Use the unemployment office in the area and target local Section 3 employees and businesses 

• Submit job/bid proposals, a brief description of project and work,  name of company, a response 
due date, and contact information to:  
 

PTAC 
 http://idahosbdc.org/specialized-services/government-contracting-ptac/ptac-services/ 
 
garymoore@boisestate.edu  
leevelten@boisestate.edu  

 
Use HUD's Section 3 website to search for self-certified Section 3 businesses, register your business, and 
get information about the business registry @ http://www.hud.gov/Sec3Biz. 

 

GOALS SECTION 3 BENCHMARK 
HUD has established Section 3 labor hour benchmarks,  numerical goals regarding hiring of Section 3 
eligible persons and businesses.  In meeting these goals, the and recipients of federal funds must 
demonstrate compliance with the "greatest extent feasible" requirement by providing training, 
contracting, and employment opportunities to Section 3 workers, Targeted Section 3 workers and Section 
3 Business concerns. eligible persons and businesses. All recipients must track all employees hours per 
project and provide this information to IHFA in order to meet the Section 3 benchmarks as set by HUD. 
A good faith estimate of the labor hours for each full- or part-time employee can be used if a detailed time 
and attendance system is not in place. 

Employment goals: To the greatest extent possible, hire Section 3 persons for Section 3 covered 
work.   
 
Business goals: To the greatest extent possible, covered contractors/sub-contractors will hire 30% 
percent of the total dollar amount of all Section 3-covered contracts.  
 

HUD required percentage of project labor hours worked by Section 3 Workers and Targeted Section 3 
Workers 

• Section 3 workers is set at 25% or more of total number of labor hours worked by all workers 
employed on a project with HUD financial assistance.  

• Targeted Section 3 workers is 5% or more of the total number of labor hours worked by all workers 
employed on a project with HUD financial assistance. The Targeted Section 3 percentage is 
included within the Section 3 Worker benchmark.  

http://idahosbdc.org/specialized-services/government-contracting-ptac/ptac-services/
mailto:garymoore@boisestate.edu
mailto:leevelten@boisestate.edu
http://portal.hud.gov/hudportal/HUD?src=/section3businessregistry
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Section 3 Preferences and Eligibility for Training and Employment 
 
Businesses that meet Section 3 criteria may seek Section 3 preference at the time of bid. To qualify as a 
Section 3 business concern, the contractor/subcontractor must complete and submit the Contractors 
Certification form (located at https://www.idahohousing.com/documents/contractor-certification-
form.pdf) with the bid to self-certify that they meet the applicable criteria*.  
 
*Businesses who misrepresent themselves as a Section 3 business concern and report false information may have 
their contracts terminated and be barred from ongoing and future considerations for contracting opportunities. 
 
HUD has established a preference system for providing employment and training opportunities to Section 
3 eligible persons and for awarding contracts to Section 3 business concerns with respect to HOME 
assisted projects.  These preferences are as follows: 
 
 

Preferences for Individuals 
Preference Category Description 

1 Section 3 eligible persons residing in the project service area 
or neighborhood 

2 Participants in HUD Youth build programs carried out in the 
jurisdiction 

3 Other Section 3 residents 
 
 

Preferences for Businesses 
Preference Category Description 

1 Section 3 business concerns that provide economic opportunities 
for Section 3 eligible persons in the project service area or 
neighborhood  

2 Entities selected to carry out HUD Youth build programs in the 
jurisdiction 

3 Other Section 3 business concerns 
 

Administration and Monitoring 

It is important to note that the Section 3 hiring and contracting goals are not intended to be a requirement 
to employ a Section 3 eligible person or business concern who does not meet the qualifications of the 
position to be filled or the work to be performed. 
 

The burden of proof of eligibility to be a Section 3 "eligible person” Worker or a Section 3 business 
concern rests with the individual or business.  Forms have been developed and are available from IHFA to 
document eligibility for each of the Section 3 requirements described above.  Each 
owner/developer/sponsor is required to maintain records that demonstrate how the Section 3 requirements 
were met and report such information to IHFA. See Exhibit G for more information. 

https://www.idahohousing.com/documents/contractor-certification-form.pdf
https://www.idahohousing.com/documents/contractor-certification-form.pdf
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Outreach requirements 

A good faith, comprehensive and continuing endeavor utilizing available and appropriate public and 
private sector local resources is suggested when soliciting bids, and hiring  new employees and business 
for assisted activities. See Exhibit G for Outreach examples. 
 

MINORITY AND WOMEN-OWNED BUSINESS ENTERPRISE (MBE/WBE) 
Recipients will take the necessary steps to include minority and women owned business enterprises 
(MBE/WBEs) and labor surplus area firms are provided an opportunity to provide goods and services to 
assisted activities. 
Definition 

1. A minority-owned business is defined as a business which is at least 51% owned by one or more 
minority group members, or, in the case of a publicly-owned business, one in which at least 51% 
of its voting stock is owned by one or more minority group members, and whose management 
and daily business operations are controlled by one or more such individuals.   

 
2. A woman-owned business enterprise is defined as a business that is at least 50% owned by a 

woman or women who is a U.S. Citizen and controls or operates the business. 
Affirmative outreach may include, but not limited to: 

• Including MBE/WBE, when qualified, on solicitation mailing lists; 
• Encouraging MBE/WBE participation through direct solicitation of bids or proposals when they 

are potential sources; 
• Utilizing the local media, electronic and print, to market and promote contract and business 

opportunities for MBE/WBEs; 
• Dividing total requirements, when economically feasible, into smaller tasks or quantities to permit 

maximum participation by such firms; 
• Establishing delivery schedules, where the requirements permit, which encourage participation by 

such firms; 
• Using the services and assistance of the Small Business Administration, and the Minority Business 

Development Agency of the Department of Commerce; 
• Requiring prime contractors, when subcontracting is anticipated, to take the positive steps listed 

above; 
• Sponsoring business opportunity-related meetings, conferences, seminars, etc. 

 
Recipients will also be responsible for assuring completion of an MBE/WBE Activity Report by each 
contractor.   

Minimum Acceptable Outreach Standards 

Section 281 of the National Affordable Housing Act requires recipients to establish an MBE/WBE 
outreach plan.  The minimum standards for such outreach efforts are: 

• A good faith, comprehensive and continuing endeavor; 

• Publishing a statement of public policy and commitment in the print media of widest local 
circulation; 

• Appointment of an office and/or key-ranking staff person with oversight responsibilities for 
MBE/WBE outreach and access to the executive director/chief official; 

• Utilization of all available and appropriate public and private sector local resources. 

• Submit job/bid proposals, a brief description of project and work, name of company, response due 
date and contact information to:  
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• garymoore@boisestate.edu   208-426-1741 

• leevelten@boisestate.edu         208-426-1742 
• The proposal/bid will be emailed to all registered MBE/WBE participants in Idaho. Proposal/bid 

sent by PTAC will also help meet Section 3 outreach requirements.    

• Procurement Technical Assistance Center-  http://idahosbdc.org/specialized-services/government-
contracting-ptac/ptac-services/ 

 

VIOLENCE AGAINST WOMEN REAUTHORIZATION ACT OF 2013 
Applicability 
 

• HOME Investment Partnerships Program  
• §202 Supportive Housing for the Elderly  
• Section 236 Rental Program  
• §811 supportive housing for people with disabilities  
• Section 221(d)(3) Below Market Interest Rate (BMIR) Program  
• Housing Opportunities for Persons With Aids (HOPWA) Program  
• Homeless programs under Title IV of the McKinney-Vento Homeless Assistance Act  
• Low-Income Housing Tax Credit properties  
• USDA Rural Housing properties  

 
Description 

• Bars eviction and termination of tenancy due to the tenant’s status as a victim of domestic 
violence, dating violence, or stalking, and requires landlords to maintain survivor-tenant 
confidentiality. It also continues to prohibit a tenant who is a survivor of domestic violence, 
dating violence, sexual assault, and stalking from being denied assistance, tenancy, or occupancy 
rights based solely on criminal activity related to an act of violence committed against them.  

• VAWA 2013 now expressly extends housing protections to survivors of sexual assault, and adds 
“intimate partner” to the list of eligible relationships in the domestic violence definition. 
Protections also now cover an “affiliated individual,” which includes any lawful occupant living 
in the survivor’s household, or related to the survivor by blood or marriage including the 
survivor’s spouse, parent, brother, sister, child, or any person to whom the survivor stands in loco 
parentis.  

• VAWA 2013 continues to allow a lease bifurcation so a tenant or lawful occupant who engages in 
criminal activity directly relating to domestic violence, dating violence, sexual assault, or stalking 
against an affiliated individual or other individual, or others may be evicted or removed without 
evicting or removing or otherwise penalizing a victim who is a tenant or lawful occupant. If 
victim cannot establish eligibility, the PHA, owner, or manager must give a reasonable amount of 
time to find new housing or establish eligibility under another covered housing program. 

• VAWA 2013 requires each appropriate agency to adopt a model emergency transfer plan for use 
by public housing agencies, owners or managers of housing, and other housing providers 
participating in HUD covered programs. Tenants must request an emergency transfer and 
reasonably believe that they are threatened with imminent harm from further violence if the 
tenant remains in the same unit.  

 
• If a housing provider refuses to rent, evicts, or otherwise treats someone differently because of 

that person’s status as a victim of domestic violence, dating violence, sexual assault, or stalking, 

mailto:garymoore@boisestate.edu
mailto:leevelten@boisestate.edu
http://idahosbdc.org/specialized-services/government-contracting-ptac/ptac-services/
http://idahosbdc.org/specialized-services/government-contracting-ptac/ptac-services/
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HUD or the courts may find a violation under the Fair Housing Act due to direct discrimination, 
unequal treatment, or disparate impact. If a jurisdiction or other entity encourages or causes 
differential treatment toward domestic violence victims, that jurisdiction or entity could encounter 
liability. For these reasons, we encourage you to review the HUD Notice published in the Federal 
Register and HUD’s 2011 guidance on domestic violence and fair housing. (Please note that the 
2011 guidance covers protections under the Fair Housing Act and under VAWA 2005 but has not 
yet been updated to include the protections under VAWA 2013). 

 

CONSTRUCTION CONTRACT REQUIREMENTS 
Applicability 
All HOME and HTF assisted projects 
 
Description 
The owner is responsible for selecting a competent contractor to undertake project construction.  The 
owner shall award contracts for construction work only to contractors who are registered with the State of 
Idaho and licensed by the City/County in which the project is located. 

The contract for construction work between the owner and the contractor shall be in a form consistent 
with the professional standard building practices, and shall contain all terms and provisions necessary for 
compliance with applicable federal, state, and local laws and regulations. 
Owners may not act in the capacity of the contractor or subcontractor(s) unless they have previous project 
construction management experience, met payment and performance bond or letter of credit requirements, 
can document a history of successful project completions, and have received IHFA’s written approval. 
 

CONFLICT-OF-INTEREST  
Applicability  
All HOME and HTF assisted projects. 
 
Description 
In the procurement of property and services, 24 CFR Part 85.36 and OMB Circular A-110 rules regarding 
conflict of interest apply.  In all cases not governed by those rules, conflicts of interest are not permitted.   

In all cases not governed by 24 CFR Part 85.36 and OMB Circular A-110, the provisions of this section 
apply.  These cases include the acquisition and disposition of real property and the provision of assistance 
by IHFA, by recipients, sponsors, individuals, developers, and other private and nonprofit entities. The 
provision of 24 CFR 92.356 (f) applies to owners, developer or sponsors.  

If a person is an employee, agent, consultant, officer, elected official or appointed official of IHFA AND 
has responsibilities or access to inside information.  If this person exercises, or has exercised any function 
or responsibility with respect to the assisted activity, or is in a position to participate in the decision-
making process or has inside information with regard to the activity, may obtain a financial interest or 
benefit from the assisted activity (this includes occupying an assisted affordable housing unit).  This 
includes an interest in any contract, subcontract or agreement with respect thereto, or the proceeds 
thereunder, either for themselves or for those with whom they have family or business ties, during their 
tenure and for one year thereafter.   
 
This provision does not apply to an individual who receives funds to acquire or rehabilitate his or her 
principal residence or to an employee or agent of the owner or developer of a rental housing project who 
occupies a housing unit as the project manager or maintenance worker. 
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Exceptions may be granted on a case-by-case basis to further the purposes of HOME/HTF and the 
effectiveness and efficiency of IHFA's administration of the program. 

IDENTITY-OF-INTEREST:   
Applicability 
HOME, HTF, NSP activities 
 
Any perceived or actual Identity-of-Interest relationship must be disclosed to IHFA in writing. Failure to 
do so may result in corrective action, including denial of revocation of funding.   

[§92.356(a-c) & 93.353] A conflict of interest exists if any officer, employee, consultant, director, 
board member, elected/appointed official, immediate family member, business, or authorized agent 
of IHFA has or may have a financial interest in, or financial gain, profit, including a contract or 
subcontract with respect to an assisted project.  

An identity of interest relationship exists if any officer, director, board member, or authorized agent of the 
project or development team (consultant, general contractor, supplier, vendor, vendee, attorney, 
management agent, seller of the land, etc.) if the person or entity   

 (i) is also an officer, director, board member, or authorized agent of any other member of the 
project or development team; 

(ii) has any control or a financial interest in any other project or development team member’s 
firm or corporation; 

(iii)  is a business partner of an officer, director, board member, or authorized agent of any other 
project or development team member;  

(iv) has a relationship by blood, marriage or adoption with an officer, director, board member, 
or authorized agent of any project or development team member; 

(v) advances funds or items of value to the owner, developer or sponsor. 
 

PROCUREMENT PROCEDURES 
Applicability 
Recipients may use their own procurement procedures.  These procedures must reflect applicable State 
and local laws and federal regulations, including Section 3 and Minority and Women-Owned-Business 
Entity Outreach requirements (see Section 3 and MBE-WBE in this chapter).  Recipients will maintain a 
contract administration system that ensures that contractors perform in accordance with the terms, 
conditions, and specifications of their contracts or purchase orders.  This system must be in writing. The 
Project Sponsor must keep all project records, invoices, and proof of payment for five years after the 
Project completion date. Project Sponsor and Contractor will be required to certify they have followed 
their procurement policy/procedures.  
 
Description 
Definitions of procurement and contracting terms can be found in Exhibit “H.” 
 
Ethics in Contracting 
Recipients will maintain written standards of conduct governing the performance of their employees 
engaged in the award and administration of contracts.  No employee, officer, or agent of the HOME 
recipient shall participate in selection, or in the award or administration of a contract supported by HOME 
funds if a conflict of interest, real or apparent, would be involved. 
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Such a conflict would arise when any of the following have a financial or other interest in the firm 
selected for award: 

• The employee, officer, or agent of the HOME recipient; or  

• Any immediate family member of the employee, officer, or agent of the HOME recipient (this 
includes father, mother, son, daughter, brother, sister, uncle, aunt, first cousin, nephew, niece, 
husband, wife, father-in-law, mother-in-law, son-in-law, daughter-in-law, brother-in-law, 
sister-in-law, stepfather, stepmother, stepson, stepdaughter, stepbrother, stepsister, half-brother, 
or half-sister); or 

• His or her partner; or 

• Any firm selected for award which employs, is negotiating to employ, or is about to employ 
any of the above. 

The recipient and/or his agent will neither solicit, nor accept gratuities, favors or anything of monetary 
value from contractors, potential contractors, or parties to sub-agreements. 

Cost and Price Analysis 

The common rule on grantee procurement requires a cost or price analysis be performed for every 
procurement. An independent cost estimate for each procurement must be made before soliciting bids or 
proposals.  The extent of the analysis depends on the dollar value and complexity of the procurement.  In 
most cases, it will be sufficient to use price analysis, which may be as simple as comparing the 
independent cost estimate with the competitive prices received, to ensure that the contract price will be 
reasonable.   A cost analysis serves to assist the recipient in preparing for negotiations with the contractor 
to obtain a reasonable price. 
 
In developing the independent cost estimate, the recipient may use available published price lists, 
construction cost estimating publications, Davis-Bacon wage rates, architect cost estimates, and pricing 
history from prior contracts.  The estimate should include anticipated labor costs, material expenses, 
subcontracted items, overhead, profit, and any other cost factor that might have an impact on the eventual 
contract.  In the case of commercial items, the estimate should be based on published catalog or market 
prices, and the recipient should maintain available price lists from local or national vendors to assist in 
developing independent cost estimates. 
 
The independent cost estimate is considered confidential information that shall not be disclosed with 
outside sources.  The reason for this protection is that contractors often bid the same as or less than the 
independent cost estimate, if known, as a means of securing a contract award without consideration of the 
true cost of a job.  The preferred approach to procurement is to have each prospective contractor conduct 
an analysis and develop the offer independently, considering only what the stated needs are, without 
relying on an estimate of what the recipient is able to afford.  To assist the bidders in understanding the 
scope of the project, it is acceptable to disclose a general range of dollars for construction contracts; for 
example: less than $25,000; between $25,000 and 100,000; between $100,000 and $250,000. 
 
In addition to the initial independent cost estimate, when competition is not obtained, a change order has 
been issued, or the procurement is for complex items such as professional services, the recipient should 
perform a cost analysis which involves obtaining a cost breakdown from the proposed contractor(s), 
analyzing the labor, material, indirect costs, and profit proposed, and identifying areas of questioned 
costs, unallowable costs, or items which appear to be inflated or unnecessary. 



CHAPTER 6                            FEDERAL CROSSCUTTING REGULATIONS 
 

Pg. 31                                                                                                                Idaho Housing and Finance Association 
HOME, NSP & HTF Annual Administrative Plan                                                                                     April 1,2022 
 

Contract Types 

Recipients should strive to award their procurement on a stipulated sum basis as much as possible.  Under 
this pricing arrangement, the risk of increased cost during contract performance is on the contractor, 
because the price is established in the contract and is not subject to later adjustment.  
 
Methods of Procurement 
 
The procurement method to be used will depend on the expected dollar value of the procurement.  The 
independent cost estimate performed prior to announcing the bidding process will assist the recipient in 
determining which method should be used.  For small purchases, the process may be as simple as 
examining the price paid in the most recent contract for the same or similar item(s) and factoring in 
inflation or changed market conditions.  For larger contracts, this process may be more complex, 
involving a written analysis of the estimated labor categories and hours required, materials, 
subcontractors required, etc. 
 
When acquiring goods or services, the recipient must provide contractors with clear and accurate 
specifications of the technical requirements for the material, product, or service required.  Such 
specifications shall not contain features that unduly restrict competition.  The specifications will include a 
statement of the quantitative nature of the material, product, or service to be procured, and when 
necessary, shall set forth those minimum essential characteristics and standards to which it must conform 
to satisfy its intended use. 
 
Procurement transactions must be conducted in a manner providing full and open competition.  To assure 
compliance with these requirements, procurement of equipment, material, and supplies, as well as the 
awarding of contracts for services, repairs, and maintenance shall be done in one of the following 
manners, as indicated by the specific procurement needed: 
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1. Procurement by Small Purchase Procedures 

Small purchase procedures are those relatively simple and informal procurement methods for 
purchasing services, supplies or other property that do not cost more than  

$100,000.00.  The recipient will be responsible to try to obtain a minimum of three price 
or rate quotations from qualified sources and must maintain adequate documentation of 
all quotations in the file. 

2. Procurement by Sealed Bids 

Bids are publicly solicited and a firm-fixed-price contract is awarded.  The award will go to the 
responsible bidder whose bid, conforming to all the material terms and conditions of the 
invitation for bids, is the lowest in price.  The sealed bid method is the preferred method for 
procuring construction contracts. 

For construction contracts and routine supplies above the small purchase limit, the 
recipient must abide by the following:  
a. The invitation for bids will be publicly advertised and bids shall be solicited from 

an adequate number of known suppliers, providing them sufficient time prior to 
the date set for opening bids; 

b. The invitation for bids, which will include any specifications and pertinent 
attachments, shall define the items or services required in order for the bidder to 
be able to respond properly; 

c. All bids will be opened publicly at the time and place prescribed in the invitation 
for bids; 

d. The low bid must be examined to determine whether the low bid is responsive to 
the Invitation for Bids (IFB) (i.e. conforms to its requirements), and if the low 
bidder is capable of performing the work for the price quoted.  The recipient 
should also perform a price analysis, which may be as simple as comparing the 
prices received to the in-house cost estimate to ensure that the contract price will 
be reasonable. 

e. A firm-fixed-price contract will be awarded in writing to the lowest responsive 
and responsible bidder.  No bid shall be considered for award if the bid is not 
responsive to the essential requirements of the solicitation or is submitted by a 
non-responsible bidder.  Conditions and alternatives imposed by a bidder which 
give the bidder an advantage over other bidders, or limit the recipient's rights 
(such as conditioning the bid on receiving award of another contract as well) or 
affect price, quantity, quality, or delivery against the best interest of the recipient 
are causes for bid rejection as non-responsive.  In addition, documented previous 
unsatisfactory performance is grounds for determining that the bidder is not 
responsible. 

f. Any and all bids may be rejected if there is a sound documented reason for the 
rejection. 

 
3. Procurement by Competitive Proposals 

Competitive proposals are generally used when conditions are not appropriate for the use of 
sealed bids, such as when contracting for professional services.  Under the competitive proposals 
method, both technical and price factors are considered in awarding the contract.  The process 
begins with the recipient describing its needs in a statement of work, and preparing both an 



CHAPTER 6                            FEDERAL CROSSCUTTING REGULATIONS 
 

Pg. 33                                                                                                                Idaho Housing and Finance Association 
HOME, NSP & HTF Annual Administrative Plan                                                                                     April 1,2022 
 

independent cost estimate and a technical evaluation plan for analyzing proposals received.  If 
this method is used, the following requirements apply: 

a. Requests for proposals will be publicized and will identify all evaluation factors and 
their relative importance.  Any response to publicized requests for proposals shall be 
honored to the maximum extent practical; 

b. Proposals will be solicited from an adequate number of qualified sources; 
c. Recipients will have a method for conducting technical evaluations of the proposals 

received and for selecting awardees; 
d. Awards will be made to the responsible firm, whose proposal is most advantageous 

to the program, considering price and other factors. 
4. Qualifications-Based Selection 

The Qualifications-Based Selection (QBS) method, where price is not used as a selection factor, 
is permitted only in procurement of Architectural and Engineering services.  Under QBS, the 
recipient requests technical qualifications statements from prospective contractors, and then ranks 
them technically.  The recipient then holds negotiations with the top-rated firm to reach 
agreement on a fair and reasonable price.  If an agreement cannot be reached, the recipient then 
negotiates with the next highest rated firm, and so on until a fair and reasonable price is obtained.  
This method is prohibited for the purchase of any other types of services. 

PRE-BID CONFERENCE 
After the Invitation for Bids (IFB) is issued and before bids are due, the recipient may hold a pre-bid 
conference with prospective contractors to discuss the IFB and explain any unusual circumstances or 
requirements.  The conference should be attended by both the Contracting Officer and supporting 
technical staff.  A pre-bid conference is normally conducted only for large or complex procurements.  
Notice of any scheduled conference must be included in the IFB.  The timing of the conference should 
allow bidders enough time to review the IFB and adequate time to revise their bids before bid opening.  
At the conference, the Contracting Officer should state that nothing at the conference will change the 
terms of the IFB unless a subsequent amendment is issued.  A summary or transcript of the conference 
should be sent to all those on the solicitation mailing list, not just those who attended.  Attendance at the 
pre-bid conference, while desirable, should not be mandatory, and lack of attendance should not be a 
basis for rejecting a bid as nonresponsive.  Some firms may already be so familiar with the work that 
attendance is not necessary.  Other firms may not be able to schedule a representative to attend, although 
they may be well qualified to do the work at a reasonable price. 

CONTRACTOR QUALIFICATIONS AND SELECTION  
Obtaining quality workmanship and products from contractors is critical.  It is essential that recipients do 
business only with contractors who are considered responsible.  Responsible contractors are those who 
have the ability to perform the required work, both financially and technically, and who have a 
satisfactory record of integrity, past performance, and compliance with public policy (e.g., the Equal 
Employment Opportunity requirements).  Consideration should also be given to such matters as the 
contractor’s financial and technical resources in assessing the contractor’s ability to successfully complete 
the job.   

If the recipient is familiar with the contractor and considers him or her to be responsible, then no formal 
analysis is required.  However, if uncertain as to the contractor's reliability, a pre-award survey may be 
warranted.  A pre-award survey may entail an on-site inspection of the bidder's facility, including a 
review of financial statements, record keeping, production capacity, contacts with the contractors other 
clients, or similar factors that impact on the ability to perform the contract. 
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A determination of non-responsibility must be made by the Contracting Officer if, after a thorough pre-
award survey, the information obtained does not support a finding that the prospective contractor is 
responsible.  A recipient is not required to do business with a non-responsible firm, even if that firm is the 
low bidder.  Federal standards require the contract to be awarded to the lowest responsible bidder. 
 
The Recipient is responsible for notifying IHFA upon selection of a contractor.  The recipient should 
supply IHFA the name, address, owner, and tax ID number of the contractor.  IHFA will then submit the 
contractor to HUD for clearance.  The Association will not approve any contract or subcontract to any 
party which has been debarred or suspended or is otherwise excluded from or ineligible for participation 
in Federal assistance programs. 
Once the contractor is cleared through HUD, the contractor and the Recipient will sign a contract and a 
Notice to Proceed will be issued. 
 

BONDING REQUIREMENTS  
 

 

DAVIS-BACON 
Contracts for the construction or rehabilitation of affordable housing consisting of 12 or more HOME-
assisted unit must contain the provision that requires not less than the wages prevailing in the locality, as 
predetermined by the Secretary of Labor pursuant to the Davis-Bacon Act (40 U.S.C. 276 a-5). 
 
Prevailing wages will be paid to all laborers and mechanics employed on the job, and such contracts must 
also be subject to the overtime provisions, as applicable, of the Contract Work Hours and Safety 
Standards Act (42 CFR Part 327-333).  All contractors, subcontractors, and other participants must 
comply with regulations issued under these Acts and with other federal laws and regulations pertaining to 
labor standards including HUD Handbook 1344.1 (Federal Labor Standards Compliance in Housing and 
Community Development Programs), as applicable.   

For construction or rehabilitation contracts over $100,000, or a sealed bid construction contract, two types 
of bonds or guarantees are normally required:  

1) Performance bond 
2) Payment bond.   

IHFA may allow a Letter of Credit in replace of a bond under certain circumstances 

• The adequacy of the projected construction costs and the experience and financial strength of the 
contractor and the inspecting architect will be used to evaluate the amount of the Letter of Credit 

• The Letter of Credit must have a minimum one-year term with a provision for an extension. The 
Letter of Credit will not expire until 60 days following the issuance of a certificate of completion 
for the project.   

• A Latent Defects letter of credit in an amount of 5% of the original letter of credit will be 
required for a period of one year.   

• A Letter of Credit Agreement between the Owner, IHFA, and the Contractor is also required. 
• A Letter of Credit issued by an affiliate of the Lender or by a financial institution that does not 

meet the rating requirements set forth above is acceptable only if the Letter of Credit is confirmed 
by an acceptably rated financial institution that is not an affiliate of the Lender. 

• Submit the following documentation to request a Letter of Credit 
1.   Formal request which clearly states the reason for the request and why one is needed 
2.   Contractor financial statements and operating statements from the past three years  
3.   Letter of Credit must be for a minimum of 25% up to 50% of the construction contract 



CHAPTER 6                            FEDERAL CROSSCUTTING REGULATIONS 
 

Pg. 35                                                                                                                Idaho Housing and Finance Association 
HOME, NSP & HTF Annual Administrative Plan                                                                                     April 1,2022 
 

The developer is responsible to monitor, compile the appropriate documentation and forward copies to 
IHFA.  IHFA requires certification of compliance with the provisions of this section before making any 
payment under such contract.  

Davis-Bacon provisions do not apply to volunteers.  
Volunteer defined as:  

• Works without pay on the construction project to which Davis-Bacon and related Acts apply 

• Restriction: Cannot be paid for work on the project and then volunteer for other work on the 
same project 

• Permissible: May cover reasonable costs such as travel or other incidental benefits  

Definitions 

Small business defined as a business that is independently owned, not dominant in its field of operation, 
nor an affiliate or subsidiary of a business dominant in its field of operation.  

Minority-owned business is defined one in which is at least 51% owned by one or more minority group 
members, or, in the case of a publicly-owned business, one in which at least 51% of its voting stock is 
owned by one or more minority group members, and whose management and daily business operations 
are controlled by one or more such individuals.  A women's business enterprise is defined as a business 
that is at least 50% owned by a woman or women who are U.S. Citizens and who also control or operate 
the business. 

Labor surplus area business is defined as a business which, together with its immediate subcontractors, 
will incur more than 50% of the cost of performing the contract in an area of concentrated unemployment 
or underemployment, as defined by the U.S. Department of Labor in 20 CFR 654, Subpart A (See 
Appendix D). 
Affirmative Steps may include, but not limited to: 

• Including MBE/WBE on solicitation mailing lists; 
• Encouraging MBE/WBE participation through direct solicitation of bids or proposals when they 

are potential sources; 
• Utilizing the local media, electronic and print, to market and promote contract and business 

opportunities for MBE/WBEs; 
• Dividing total requirements, when economically feasible, into smaller tasks or quantities to 

permit maximum participation by such firms; 
• Establishing delivery schedules, where the requirements permit, which encourage participation by 

such firms; 
• Using the services and assistance of the Small Business Administration, and the Minority 

Business Development Agency of the Department of Commerce; 
• Requiring prime contractors, when subcontracting is anticipated, to take the positive steps listed 

above; 
• Sponsoring business opportunity-related meetings, conferences, seminars for MBE/WBE 

HOME recipients will also be responsible for assuring completion of an MBE/WBE Activity Report by 
each contractor.  This report will include minority or women owned business status, Social Security or 
Tax ID numbers, and addresses for all contracts and sub-contracts. 

• HTF-Specific 
HTF Program was established under Title I of the Housing and Economic Recovery Act of 2008, Section 
1131 (Public Law 110-289). This statute did not make the labor standards of Davis-Bacon applicable to 
the HTF. Therefore, in order to be consistent with the statute, HUD did not require Davis-Bacon labor 
standards on the HTF in the interim rule. 
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CONTRACT/CONSTRUCTION MANAGEMENT 
Applicability 
All construction projects 
 
Description 
The recipient will monitor the construction phase of the project to assure the contractors perform on time 
and in accordance with the terms, conditions, and specifications of the contract. This includes adherence 
to federal requirements regarding Section 3 and Minority and Women-Owned Business (MBE/WBE) 
concerns (requirements are set forth in this chapter).  Failure to closely monitor progress and work 
performance can result in unnecessary additional costs and time delays for the recipient.  

A recipient must maintain a system of contract administration based on good management concepts and 
federal standards. 

Objectives of contract administration are to assure that: 
• The contractor complies with the contract's terms and conditions and requirements, including 

Section 3 and MBE/WBE 
• The contracted-for product/service quality is provided 
• The quality is delivered in a timely manner 

To accomplish these objectives, the HOME recipient should: 

• Pro-actively monitor performance and progress 
• Make appropriate contract modifications  
• Address unsatisfactory performance immediately 

 
To assure good contract administration, the recipient should: 

• Read the contract 
• Establish the monitoring plan before awarding the contract 
• Engage in timely monitoring, proper documentation, and problem solving 

 
After the Award 
Once a contract is awarded, recipient should: 

1. Grant Programs staff and the recipient should hold a pre-construction conference to 
assure that all parties fully understand the terms and conditions; operation and delivery 
schedule; and reporting and monitoring conditions of the contract 

2. Grant Program Staff will issue a Notice to Proceed to the applicant and the recipient can 
then issue a Notice to Proceed or similar order to their contractor 

3. Monitor the contractor's performance.   
 This is accomplished by reports such as progress reports, technical, financial, time, 

personnel: 
a) On-Site Visits 
b) Compare actual performance with the contract schedule 
c) Compare contractor's reports and billings with actual performance 
d) Observe use of personnel, equipment, and materials and compare with the contract 

requirements. 
e) Progress Meetings 

4. Receive and inspect all materials/supplies. 
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a) Accept/Reject deliveries as applicable: If materials/services are not acceptable, you 
have three options: reject the materials/services completely; require a correction; or 
accept with or without a consideration on the part of the provider. 

5. Make the payments as specified in the contract. 
6. Perform a final inspection of the work/service. 
7. Close out the contract completing all documentation and reporting. 

Contract Modifications 

Occasionally, it is necessary to modify a contract or purchase order to reflect changes in the required 
effort.  All contract modifications must be in writing; signed by an authorized representative of all parties; 
be within the general scope original contract; and undergo a cost analysis. 
 
There are three types of contract modifications: 

1. Administrative Change Orders: Changes that alter administrative details and do not effect 
substantive requirements of the contract. 

2. Change Orders: A written order directing the contractor to make changes to the contract 
within the original scope of work.  Change orders must be executed for any deviation, 
addition, or deletion made to the original job specifications.  Examples include changes 
to any of the following: 
a. Specifications 
b. Completion of Work 
c. Description of Work 
d. Method or Manner in Which the Work is performed 
e. Furnished Facilities, Equipment, Materials, Services, or Site 

3. Supplemental Agreements- Modifications that add additional work or revise the existing 
contract terms mutually agreed upon. 

The recipient shall submit the following information concerning all contract change orders to IHFA for 
review and approval: 

• A detailed description of the proposed change in work; 
• A reference to the applicable working drawings and specifications; 
• A fixed price (credit, debit, or no change) for the change in contract work; 
• Estimate of the time, if any, required to complete the work; 
• The contractor's itemized breakdown of the cost of materials and labor and an itemized 

breakdown for any applicable subcontractors; and 
• The change indicated on the architectural or engineering drawings, if applicable. 

Change Orders must be submitted to IHFA for approval and signature prior to the work being performed 
or materials being acquired.  The recipient shall maintain accurate records and documentation regarding 
contract modifications by including a register in each contract file.  This is required to provide a 
permanent record of all actions taken in connection with each contract.  To provide an overview of all 
contract modifications and for tracking purposes, the recipient should consider maintaining in the contract 
file a register of modifications to identify: 

• The number of modifications; 
• A brief description of the modification; 
• The cost of the proposed modification; 
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• The amount of additional time required by the contractor. 

Contract Termination 

The recipient may terminate a contract or purchase order for default for any of the following reasons: 
failure to deliver the supplies, services, or construction as specified; failure to perform work in a timely 
manner; violation of a contract clause, such as the prohibition against gratuities; repeated violations of 
labor standards; and similar reasons.  A default clause must be included in the contract that provides for 
termination without negotiation when the contractor fails to perform as specified in the contract.  
Contracts terminated for the convenience of the recipient likewise require immediate work stoppage, but 
termination costs are negotiated until a satisfactory settlement is reached. 

The recipient shall terminate a contract for convenience or default only by a written notice to the 
contractor.  The notice shall be sent by certified mail, return receipt requested.  The notice shall state the 
following: 

• That the contract is being terminated for the convenience of the recipient or for default, 
under the contract clause authorizing the termination; 

• Whether the contract is terminated in whole or in part; for partial termination, identify the 
specific items being terminated; 

• If terminated for default, the acts or omissions constituting the default, the Contracting 
Officer's determination that failure to perform is not excusable, the recipients right to 
charge excess costs of re-procurement to the contractor, and the contractor's appeal rights; 

• The effective date of termination; 
• If a partial termination, the contractor's right to proceed under the un-terminated portion of 

the contract;  
• Any special instructions. 

Copies of the notice should be sent to the contractor's surety, if any, and assignee, if any. 

Payment of Contractors 

All recipient contracts shall indicate the schedule for payment to the contractor.  This may be on a 
periodic basis, such as every two weeks for construction or service contracts, or for single or multiple 
items of supply.  To maintain good relations with contractors, the recipient should ensure that work 
performed by contractors is inspected in a timely manner and that contractor invoices are paid promptly 
for work accepted.  
 
For each monthly draw request the owner/developer, contractor, and the architect shall meet to do an on-
site inspection of the work performed and the materials used and/or on site. 
 
IHFA staff will attend as many of these on-site inspections as possible. If IHFA is not able to attend, the 
architect’s certification that the work has been performed and the building materials are on site will 
suffice. If there are particular items of concern the architect or sponsor may submit actual photos of the 
construction site via e-mail.     
 
Note:  If any draw request covers, in whole or in part, a payment for materials not yet incorporated into 
the Project, IHFA shall have no obligation to make such disbursement unless IHFA determines, from 
evidence provided by the Contractor, that the materials are stored at a secured and protected location 
acceptable to IHFA; that the materials are fully insured under a satisfactory insurance policy naming 
IHFA and the Sponsor as loss payees; that the materials are identifiable and, if stored off the  property, 
are non-fungible and properly segregated from materials not intended for the Improvements; and that 
IHFA has a perfected security interest in the materials.  
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ACCOUNTABILITY AND FINANCIAL MANAGEMENT 

Applicability 
All HOME and HTF assisted projects 
 
Description 
Recipients of program funds must be able to identify and track program dollars received to an 
approved budget item. Financial records must be kept for each loan received to facilitate 
recording, for future auditing purposes, and project closeout. 
 

LIMITED-ENGLISH PROFICIENCY REQUIREMENTS 
Applicability 
All HOME and HTF-assisted projects 

Description 
Project sponsors/managers must make reasonable efforts to provide meaningful language 
assistance to limited English-proficient persons to ensure they have equal access to the 
recipient’s programs and activities.  
 
General Requirements 
• Conduct the four-factor analysis (see below) to determine when/if alternate formats are 

necessary.  If analysis determines the need for alternate formats:  
o Develop a Language Access Plan  
o Provide appropriate meaningful language assistance 

 
A four-factor analysis can help determine if/when alternate format requirements, including 
timely notification, are necessary: 

 
Step 1. Establish the number or proportion of potential Limited English Proficiency 

(LEP) groups served/encountered in the area of program, activity, or service impact; 
Step 2. Determine the frequency which (affirmatively furthering fair housing), activity 

or service or, the likelihood that members of those protected classes would be 
reluctant/unable to learn about same                                                ; 

Step 3. Prioritize the nature and importance of the program, activity, or service or 
document (i.e. is it a ‘Vital Document) 
A ‘Vital’ document or information is defined as a document or information that has/will 
have a serious or legal consequence if not provided accurately or in a timely manner 
(eviction notices, notice to vacate, URA notices, lease agreement, etc.) 

Step 4. Determine the resources available as well as costs of providing the service; 

Applicability 
All HOME and HTF-assisted projects 
 
Description 
The meaningful access requirement of the Title VI regulation requires recipients to make 
reasonable efforts to provide language assistance to ensure meaning access for LEP persons to 
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the recipient’s programs and activities.  IHFA must work to ensure that activities receiving 
federal funds provide meaningful access to LEP persons. To do this, the recipient should: 1) 
Conduct the four-factor analysis; 2) develop a Language Access Plan (LAP); and 3) provide 
appropriate language assistance.  
 

ANALYSIS OF IMPEDIMENTS TO AFFIRMATIVELY-FURTHERING 
FAIR HOUSING CHOICE 
“Analysis of Impediments (“AI”) to Fair Housing and Community Resources  
IHFA and the Idaho Department of Commerce (“IDC”) commissioned a statewide AI research project to 
expand and update information gathered to date, including data on patterns of fair housing complaints, 
local codes and ordinances, demographic information, surveys and interview responses.  
 
http://www.idahohousing.com/ihfa/grant-programs/plans-and-reports.aspx  
 
 

http://www.idahohousing.com/ihfa/grant-programs/plans-and-reports.aspx
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